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HART-SCOTT-RODINO  ANTITRUST 
IMPROVEMENTS  ACT  OF  1976 

Premerger  Notification;  Reporting  and 
Waiting  Period  Requirements 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  rulemaking. 

SUMMARY:  These  proposed  rules  pre¬ 
scribe  reporting  and  waiting  period  re¬ 
quirements  for  persons  who  intend  to 
make  certain  acquisitions  of  assets  or 
voting  securities.  The  rules  are  needed 
In  order  to  implement  Title  II  of  the 
Hart-Scott-Rodino  Antitrust  Improve¬ 
ments  Act  of  1976,  which  relates  to  Pre¬ 
merger  Notification.  The  intended  Im¬ 
pact  of  these  rules  is  to  explain  which 
persons  and  transactions  are  subject  to 
the  statute  (Part  801) ,  which  persons  and 
transactions  are  exempt  from  the  re¬ 
quirements  of  the  statute  (Part  802) ,  and 
how  persons  who  are  subject  to  the 
statute  shall  comply  with  its  require¬ 
ments  (Part  803). 

DATES:  Comments  must  be  received  on 
or  before  August  31, 1977. 

ADDRESSES :  Written  comments  should 
be  submitted  to  both  (1)  the  Secretary, 
Federal  Trade  Commission,  Room  172, 
Washington,  D.C.  20580  and  (2)  Assist¬ 
ant  Attorney  General,  Antitrust  Division, 
Department  of  Justice,  Room  3214, 
Washington,  D.C.  20530. 

FOR  FURTHER  INFORMATION  CON¬ 
TACT; 

Malcolm  R.  Pfunder,  Premerger  Notifi¬ 
cation  Office,  Bureau  of  Competition, 
Room  301,  Federal  Trade  Commission, 
Washington,  D.C.  20580.  Telephone: 
202-523-3894. 

SUPPLEMENTARY  INFORMATION: 
Section  7A  of  the  Clayton  Act,  15  U.S.C. 
18a,  as  added  by  sections  201  and  202  of 
the  Hart-Scott-Rodino  Antitrust  Im¬ 
provements  Act  of  1976,  Pub.  L.  94-435, 
requires  persons  contemplating  certain 
direct  or  indirect  mergers  or  acquisitions 
to  give  the  Federal  Trade  Commission 
(hereafter  referred  to  as  the  Commis¬ 
sion)  and  the  Assistant  Attorney  Gen¬ 
eral  in  charge  of  the  Antitrust  Division 
of  the  Department  of  Justice  (hereafter 
referred  to  as  the  Assistant  Attorney 
General)  advance  notice  and  to  wait  cer¬ 
tain  designated  periods  before  consum¬ 
mation  of  such  plans.  The  transactions 
to  which  the  advance  notice  requirement 
is  applicable  and  the  length  of  the  wait¬ 
ing  periods  required  are  set  out  in  the 
Act,  the  complete  text  of  which  is  re¬ 
printed  below.  The  amendment  to  the 
Clayton  Act  does  not  change  the  stand¬ 
ards  to  be  used  in  determining  the  legal¬ 
ity  of  mergers  and  acquisitions. 

Section  7A  of  the  Amended  Clayton 
Act,  15  U.S.C.  18A,  provides: 

•  Title  II — Premercer  Notification 
NOTIFICATION  AND  WAITING  PERIOD 

Sec.  201.  The  Clayton  Act  (15  US.C.  12  et 
seq.)  la  amended  by  Inserting  immediately 
after  section  7  of  such  Act  the  following  new 
section: 
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“Sec.  7 A.  (a)  Except  as  exempted  pursuant 
to  subsection  (c).  no  person  shall  acquire, 
directly  or  Indirectly,  any  voting  securities 
or  assets  of  any  other  person,  unless  both 
persons  (or  In  the  case  of  a  tender  offer,  the 
acquiring  person)  file  notification  pursuant 
to  rules  under  subsection  (d)(1)  and  the 
waiting  period  described  In  subsection  (b) 
(1)  has  expired.  If — 

“(1)  the  acquiring  person,  or  the  person 
whose  voting  securities  or  assets  are  being 
acquired,  Is  engaged  In  commerce  or  In  any 
activity  affecting  commerce: 

“(2)  (A)  any  voting  securities  or  assets  of 
a  person  engaged  In  manufacturing,  which 
has  annual  net  sales  or  total  assets  of  $10,- 
000,000  or  more  are  being  acquired  by  any 
person  which  has  total  assets  or  annual  net 
sales  of  $100,000,000  or  more; 

“(B)  any  voting  securities  or  assets  of  a 
person  not  engaged  In  manufacturing  which 
has  total  assets  of  $10,000,000  or  more  are 
being  acquired  by  any  person  which  has 
total  assets  or  annual  net  sales  of  $100,000,000 
or  more;  or 

“(C)  any  voting  securities  or  assets  of  a 
person  with  annual  net  sales  or  total  assets 
of  $100,000,000  or  more  are  being  acquired 
by  any  person  with  total  assets  or  annual 
net  sales  of  $10,000,000  or  more;  and 
“(3)  as  a  result  of  such  acquisition,  the 
acquiring  person  would  hold — 

“(A)  15  per  centum  or  more  of  the  voting 
securities  or  assets  of  the  acquired  person, 
or 

“(B)  an  aggregate  total  amount  of  the 
voting  securities  and  assets  of  the  acquired 
person  in  excess  of  $15,000,000. 

In  the  case  of  a  tender  offer,  the  person  whose 
voting  securities  are  sought  to  be  acquired 
by  a  person  required  to  file  notification  un¬ 
der  this  subsection  shall  file  notification  pur¬ 
suant  to  rules  under  subsection  (d) . 

" (b)  ( 1 )  The  waiting  period  required  under 
subsection  (a)  shall — 

“(A)  begin  on  the  date  of  the  receipt  by 
the  Federal  Trade  Commission  and  the  As¬ 
sistant  Attorney  General  In  charge  of  the 
Antitrust  Division  of  the  Department  of 
Justice  (hereinafter  referred  to  in  this  sec¬ 
tion  as  the  ‘Assistant  Attorney  General’) 
of — ■ 

“(1)  the  completed  notification  required 
under  subsection  (a) ,  or 

“(11)  If  such  notification  Is  not  completed, 
the  notification  to  the  extent  completed  and 
a  statement  of  the  reasons  for  such  noncom¬ 
pliance, 

from  both  persons,  or,  In  the  case  of  a  tender 
offer,  the  acquiring  person;  and 

“(B)  end  on  the  thirtieth  day  after  the 
date  of  such  receipt  (or  In  the  case  of  a  cash 
tender  offer,  the  fifteenth  day),  or  on  such 
later  date  as  may  be  set  under  subsection 
(•) (2)  or  (g)(2). 

“(2)  The  Federal  Trade  Commission  and 
the  Assistant  Attorney  General  may.  In  Indi¬ 
vidual  cases,  terminate  the  waiting  period 
specified  In  paragraph  (1)  and  allow  any 
person  to  proceed  with  any  acquisition  sub¬ 
ject  to  this  section,  and  promptly  shall  cause 
to  be  published  In  the  Federal  Register  a 
notice  that  neither  Intends  to  take  any  ac¬ 
tion  within  such  period  with  respect  to  such 
acquisition. 

“(3)  As  used  In  this  section — 

"(A)  The  term  ‘voting  securities’  means 
any  securities  which  at  present  or  upon  con¬ 
version  entitle  the  owner  or  holder  thereof 
to  vote  for  the  election  of  directors  of  the 
issuer  or,  with  respect  to  unincorporated  Is¬ 
suers,  persons  exercising  similar  functions. 

“(B)  The  amount  of  percentage  of  voting 
securities  or  assets  of  a  person  which  are  ac¬ 
quired  or  held  by  another  person  shall  be 
determined  by  aggregating  the  amount  or 
percentage  of  such  voting  securities  or  as¬ 


sets  held  or  acquired  by  such  other  person 
and  each  affiliate  thereof. 

“(c)  The  following  classes  of  transactions 
are  exempt  from  the  requirements  of  this 
section — 

“(1)  acquisitions  of  goods  or  realty  trans¬ 
ferred  In  the  ordinary  course  of  business; 

“(2)  acquisitions  of  bonds,  mortgages, 
deeds  of  trust,  or  other  obligations  which 
are  not  voting  securities; 

“(3)  acquisitions  of  voting  securities  of 
an  Issuer  at  least  50  per  centum  of  the  voting 
securities  of  which  are  owned  by  the  acquir¬ 
ing  person  prior  to  such  acquisitions; 

“(4)  transfers  to  or  from  a  Federal  agency 
or  a  State  or  political  subdivision  thereof; 

“(6)  transactions  specifically  exempted 
from  the  antitrust  laws  by  Federal  statute; 

“(6)  transactions  specifically  exempted 
from  the  antitrust  laws  by  Federal  statute 
If  approved  by  a  Federal  agency.  If  copies 
of  all  Information  and  documentary  mate¬ 
rial  filed  with  such  agency  are  contempora¬ 
neously  filed  with  the  Federal  Trade  Com¬ 
mission  and  the  Assistant  Attorney  General; 

“(7)  transactions  which  require  agency 
approval  under  section  18(c)  of  the  Federal 
Deposit  Insurance  Act  (12  U.S.C.  1828  (c))f 
or  section  3  of  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1842); 

“(8)  transactions  which  require  agency  ap¬ 
proval  under  section  4  of  the  Bank  Holding 
Company  Act  of  1956  (12  U.S.C.  1843),  sec¬ 
tion  403  and  408(e)  of  the  National  Housing 
Act  12  UJS.C.  1726  and  1730a),  or  section  5 
of  the  Home  Owners’  Loan  Act  of  1933  (12 
U8.C.  1464) ,  If  copies  of  all  information  and 
documentary  material  filed  with  any  such 
agency  are  contemporaneously  filed  with  the 
Federal  Trade  Commission  and  the  Assistant 
Attorney  General  at  least  30  days  prior  to 
consummation  of  the  proposed  transaction; 

“(9)  acquisition,  solely  for  the  purpose  of 
Investment,  of  voting  securities.  If,  as  a  result 
of  such  acquisition,  the  securities  acquired  or 
held  do  not  exceed  10  per  centum  of  the  out¬ 
standing  voting  securities  of  the  Issuer; 

“(10)  acquisitions  of  voting -securities.  If, 
as  a  result  of  such  acquisition,  the  voting 
securities  acquired  do  not  increase,  directly 
or  Indirectly,  the  acquiring  person’s  per  cen¬ 
tum  share  of  outstanding  voting  securities  of 
the  Issuer; 

“(11)  acquisitions,  solely  for  the  purpose 
of  Investment,  by  any  bank,  banking  associa¬ 
tion,  trust  company.  Investment  company, 
or  Insurance  company,  of  (A)  voting  securi¬ 
ties  pursuant  to  a  plan  of  reorganization  or 
dissolution;  or  (B)  assets  In  the  ordinary 
course  of  Its  business;  and 
“(12)  such  other  acquisitions,  transfers, 
or  transactions,  as  may  be  exempted  under 
subsection  (d)  (2)  (B). 

“(d)  The  Federal  Trade  Commission,  with 
the  concurrence  of  the  Assistant  Attorney 
General  and  by  rule  in  accordance  with  sec¬ 
tion  553  of  title  6,  United  States  Code,  con¬ 
sistent  with  the  purposes  of  this  section — 
“(1)  shall  require  that  the  notification  re¬ 
quired  under  subsection  (a)  be  In  such  form 
and  contain  such  documentary  material  and 
Information  relevant  to  a  proposed  acquisi¬ 
tion  as  Is  necessary  and  appropriate  to  en¬ 
able  the  Federal  Trade  Commission  and  the 
Assistant  Attorney  General  to  determine 
whether  such  acquisitions  may.  If  consum¬ 
mated,  violate  the  antitrust  laws;  and 
“(2)  may— 

“(A)  define  the  terms  used  In  this  section: 
“(B)  exempt,  from  the  requirements  of 
this  section,  classes  of  persons,  acquisitions, 
transfers,  or  transactions  which  are  not  likely 
to  violate  the  antitrust  laws;  and 

“(C)  prescribe  such  other  rules  as  may  be 
necessary  and  appropriate  to  carry  out  the 
purposes  of  this  section. 

“(e)  (1)  The  Federal  Trade  Commission  or 
the  Assistant  Attorney  General  may,  prior  to 
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the  expiration  of  the  30-day  waiting  period 
(or  in  the  case  of  a  cash  tender  offer,  the  15- 
day  waiting  period)  specified  in  subsection 
(b)  (1)  of  this  section,  require  the  submis¬ 
sion  of  additional  Information  or  documen¬ 
tary  material  relevant  to  the  proposed  ac¬ 
quisition,  from  a  person  required  to  file 
notification  with  respect  to  such  acquisition 
under  subsection  (a)  of  this  section  prior  to 
the  expiration  of  the  waiting  period  specified 
In  subsection  (b)  (1)  of  this  section,  or  from 
any  officer,  director,  partner,  agent,  or  em¬ 
ployee  of  such  person. 

“(2)  The  Federal  Trade  Commission  or 
the  Assistant  Attorney  General,  In  its  or  his 
discretion,  may  extend  the  30-day  waiting 
period  (or  In  the  case  of  a  cash  tender  offer, 
the  15-day  waiting  period)  specified  In  sub¬ 
section  (b)(1)  "  of  this  section  for  an  addi¬ 
tional  period  of  not  more  than  20  days  (or 
In  the  case  of  a  cash  tender  offer,  10  days) 
after  the  date  on  which  the  Federal  Trade 
Commission  or  the  Assistant  Attorney  Gen¬ 
eral,  as  the  case  may  be,  receives  from  any 
person  to  whom  a  request  Is  made  under 
paragraph  ( 1 ) ,  or  In  the  case  of  tender  offers, 
the  acquiring  person,  (A)  all  the  Informa¬ 
tion  and  documentary  material  required  to 
be  submitted  pursuant  to  such  a  request,  or 
(B)  if  such  request  Is  not  fully  compiled 
with,  the  Information  and  documentary  ma¬ 
terial  submitted  and  a  statement  of  the 
reasons  for  such  noncompllance.  Such  addi¬ 
tional  period  may  be  further  extended  only 
by  the  United  States  district  court,  upon  an 
application  by  the  Federal  Trade  Commis¬ 
sion  or  the  Assistant  Attorney  General  pur¬ 
suant  to  subsection  (g)  (2) . 

“(f)  If  a  proceeding  Is  Instituted  or  an 
action  Is  filed  by  the  Federal  Trade  Commis¬ 
sion.  alleging  that  a  proposed  acquisition 
violates  section  7  of  this  Act  or  section  5  of 
the  Federal  Trade  Commission  Act,  or  an 
action  Is  filed  by  the  United  States,  alleging 
that  a  proposed  acquisition  violates  such 
section  7  or  section  1  or  2  of  the  Sherman 
Act,  and  the  Federal  Trade  Commission  or 
the  Assistant  Attorney  General  (1)  files  a 
motion  for  a  preliminary  Injunction  against 
consummation  of  such  acquisition  pendente 
llte,  and  (2)  certifies  to  the  United  States 
district  court  for  the  Judicial  district  within 
which  the  respondent  resides  or  carries  on 
business,  or  in  which  the  action  is  brought, 
that  It  or  he  believes  that  the  public  Interest 
requires  relief  pendente  llte  pursuant  to  this 
subsection — 

“(A)  upon  the  filing  of  such  motion  and 
certification,  the  chief  Judge  of  such  district 
court  shall  Immediately  notify  the  chief 
Judge  of  the  United  States  court  of  appeals 
for  the  circuit  In  which  such  district  court 
is  located,  who  shall  designate  a  United 
States  district  Judge  to  whom  such  action 
shall  be  assigned  for  all  purposes;  and 

“(B)  the  motion  for  a  preliminary  Injunc¬ 
tion  shall  be  set  down  for  hearing  by  the  dis¬ 
trict  Judge  so  designated  at  the  earliest 
practicable  time,  shall  take  precedence  over 
all  matters  except  older  matters  of  the  same 
character  and  trials  pursuant  to  section 
3161  of  title  18.  United  States  Code,  and 
shall  be  in  every  way  expedited. 

“(g)(1)  Any  person,  or  any  officer,  director, 
or  partner  thereof,  who  fails  to  comply  with 
any  provision  of  this  section  shall  be  liable 
to  the  United  States  for  a  civil  penalty  of 
not  more  than  $10,000  for  each  day  during 
which  such  person  Is  in  violation  of  this  sec¬ 
tion.  Such  penalty  may  be  recovered  In  a 
civil  action  brought  by  the  United  States. 

“(2)  If  any  person,  or  any  officer,  director, 
partner,  agent,  or  employee  thereof,  falls 
substantially  to  comply  with  the  notification 
requirement  under  subsection  (a)  or  any  re¬ 
quest  for  the  submission  of  additional  in¬ 
formation  or  documentary  material  under 
subsection  (e)(1)  of  this  section  within  the 


waiting  period  specified  in  subsection  (b) 
(1)  and  as  may  be  extended  under  subsec¬ 
tion  (e)(2),  the  United  States  district 
court — 

“(A)  may  order  compliance; 

“(B)  shall  extend  the  waiting  period  spe¬ 
cified  in  subsection  (b)(1)  and  as  may  have 
been  extended  under  subsection  (e)  (2)  until 
there  has  been  substantial  compliance,  ex¬ 
cept  that,  in  the  case  of  a  tender  offer,  the 
court  may  not  extend  such  waiting  period  on 
the  basis  of  a  failure,  by  the  person  whose 
stock  is  sought  to  be  acquired,  to  comply 
substantially  with  such  notification  require¬ 
ment  or  any  such  request;  and 

“(C)  may  grant  such  other  equitable  re¬ 
lief  as  the  court  in  Its  discretion  determines 
necessary  or  appropriate, 

upon  application  of  the  Federal  Trade  Com¬ 
mission  or  the  Assistant  Attorney  General. 

“(h)  Any  information  or  documentary 
material  filed  with  the  Assistant  Attorney 
General  or  the  Federal  Trade  Commission 
pursuant  to  this  section  shall  be  exempt  from 
disclosure  under  section  552  of  title  5,  United 
States  Code,  and  no  such  Information  or  doc¬ 
umentary  material  may  be  made  public,  ex¬ 
cept  as  may  be  relevant  to  any  administra¬ 
tive  or  Judicial  action  or  proceeding.  Nothing 
in  this  section  is  Intended  to  prevent  dis¬ 
closure  to  either  body  of  Congress  or  to  any 
duly  authorized  committee  or  subcommittee 
of  the  Congress. 

“(i)(l)  Any  action  taken  by  the  Federal 
Trade  Commission  or  the  Assistant  Attorney 
General  or  any  failure  of  the  Federal  Trade 
Commission  or  the  Assistant  Attorney  Gen¬ 
eral  to  take  any  action  under  this  section 
shall  not  bar  any  proceeding  or  any  action 
with  respect  to  such  acquisition  at  any  time 
under  any  other  section  of  this  Act  or  any 
other  provision  of  Law. 

"(2)  Nothing  contained  in  this  section 
shall  limit  the  authority  of  the  Assistant 
Attorney  General  or  the  Federal  Trade  Com¬ 
mission  to  secure  at  any  time  from  any  per¬ 
son  documentary  material,  oral  testimony, 
or  other  information  under  the  Antitrust 
Civil  Process  Act,  the  Federal  Trade  Commis¬ 
sion  Act,  or  any  other  provision  of  law. 

“(J)  Beginning  not  later  than  January  1, 
1978,  the  Federal  Trade  Commission,  with 
the  concurrence  of  the  Assistant  Attorney 
General,  shall  annually  report  to  the  Con¬ 
gress  on  the  operation  of  this  section.  Such 
report  shall  include  an  assessment  of  the 
effects  of  this  section,  of  the  effects,  purpose, 
and  need  for  any  rules  promulgated  pur¬ 
suant  thereto,  and  any  recommendations  for 
revisions  of  this  section." 

Effective  Dates 

Sec.  202.  (a)  The  amendment  made  by 
section  201  of  this  Act  shall  take  effect  150 
days  after  the  date  of  enactment  of  this 
Act,  except  that  subsection  (d)  of  section 
7A  of  the  Clayton  Act  (as  added  by  section 
201  of  this  Act)  shall  take  effect  on  the  date 
of  enactment  of  this  Act. 

Subsection  7A(d>(l)  of  the  amended 
Clayton  Act,  15  U.S.C.  18A(d)(l>,  di¬ 
rects  the  Commission,  with  the  concur¬ 
rence  of  the  Assistant  Attorney  General 
and  by  rule  in  accordance  with  5  U.S.C. 
553,  to  require  that  the  notification  be 
in  such  form  and  contain  such  informa¬ 
tion  and  documentary  material  as  may 
be  necessary  and  appropriate  to  deter¬ 
mine  whether  the  proposed  transaction 
may.  if  consummated,  violate  the  anti¬ 
trust  laws.  Subsection  7A(d)(2)  of  the 
amended  Act,  15  U.S.C.  18A(d)(2>, 
grants  the  Commission,  with  the  concur¬ 
rence  of  the  Assistant  Attorney  General 
and  by  rule  In  accordance  with  5  U.S.C. 


553,  the  authority  (A)  to  define  the 
terms  used  in  the  amendment;  (B)  to 
exempt  additional  persons  or  transac¬ 
tions  from  the  Act’s  notice  and  waiting 
period  requirements;  and  (C)  to  pre¬ 
scribe  such  other  rules  as  may  be  nec¬ 
essary  and  appropriate  to  carry7  out  the 
purposes  of  Section  7A. 

On  December  20,  1976,  the  Federal 
Trade  Commission  published  proposed 
rules  and  a  proposed  notification  form 
in  the  Federal  Register  and  invited 
written  comments  on  those  rules  and 
form  prior  to  January  19,  1977.  The 
comment  period  was  subsequently  ex¬ 
tended  to  February  18,  1977.  More  than 
120  comments  were  received  from  inter¬ 
ested  persons;  many  were  lengthy  and 
detailed.  Study  of  these  comments  and 
of  the  proposed  rules  by  the  staffs  of  the 
Commission  and  the  Antitrust  Division 
of  the  Department  of  Justice  resulted  in 
a  very  large  number  of  substantive 
changes  in  individual  rules,  although  the 
basic  requirements  embodied  in  the  orig¬ 
inally  proposed  rules  were  retained. 

In  an  effort  to  make  the  order  and 
numbering  of  these  rules  somewhat  more 
logical,  the  Commission  has  renumbered 
many  of  the  proposed  rules.  The  follow¬ 
ing  table  indicates  the  number  of  the  re¬ 
vised  rule  corresponding  with  the  num¬ 
ber  of  each  rule  originally  published  in 
the  Federal  Register  on  December  20, 
1976. 


As  originally  proposed, 
section: 

801.05. . 

801.10 _ _ 

801.15  _ 

801.20. . . 

801.25  . . . 

801.30  _ 

801.35  _ _ 

801.40..  . . 

801.45  _ 

801.50..  . 

801.55. . 

801.60 _ 

802.05 _ 

802.10 . . 

802.15  . 

802.20 _ 1 _ 

802.25  _ 

802.30  _ 

802.35  _ 

802.40 _ _ 

802.45  _ 

802.50..  . . . 

802.75 _ 

802.85 . . . 

802.90 . . 

802.95  [Reserved]  — 

803.05 _ _ 

803.10 . . 

803.15.— . 

803.20 . . 

803.25  _ 

803.30  . 

803.35  _ _ - 


As  revised, 
section 
801. 1.‘ 

801.2. 

801.  3. 

801.  10. 

801.  11. 

801.  12. 

801.  13. 

£01.  15. 

801.  20. 

801.  21. 

801.40  and  802.41. 

801.  30. 

802.  70. 

802.  60  and  802.  62. 
802.  61. 

802.  30. 

803.  32. 

802.  40. 

802.  50,  .  51  and  .  52. 
802.  20. 

802.  21. 

Deleted. 

802.  6. 

802.  9. 

802.  10. 

802.  64  and  .  64a. 

803.  1. 

803.  10. 

803.4. 

803.  5. 

803.3. 

803.  20. 

802.  11. 


The  following  revised  rules  have  been 
added: 

Sec.  801.4,  801.14,  802.8,  802.22,  802.23,  802.31, 
802.63,  802.71,  803.2,  803.30. 

There  are  three  areas  in  which  the 
originally  proposed  rules  generated  sig¬ 
nificant  comment,  but  where  the  Com¬ 
mission  has  made  no  basic  changes  in  the 
revised  rules.  In  addition,  significant 
changes  from  or  additions  to  the  rules 
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originally  proposed  have  been  made  in 
about  a  dozen  areas.  The  reasons  for  the 
Commission’s  actions  are  briefly  ex¬ 
plained  below,  in  order  to  highlight  sig¬ 
nificant  areas  for  possible  additional 
comment. 

Areas  in  Which  No  Significant 
Changes  Have  Been  Proposed 

1.  DEFINITION  OF  “PERSON” 

Among  the  provisions  in  the  proposed 
rules  which  drew  widespread  comment 
was  the  definition  of  “person”  (proposed 
§  801.05(a) ).  The  definition  of  this  term 
has  a  significant  impact  upon  both  the 
coverage  of  the  statute  and  the  specific 
reporting  requirements  imposed  by  the 
rules.  The  problem  arises  from  the  fact 
that  the  statute  does  not  refer  to  com¬ 
panies  or  firms,  but  instead  speaks  of 
“persons”.  Moreover,  it  uses  the  single 
term  “person”  in  at  least  two  different^ 
senses. 

Section  (a)  of  the  statute  says  that, 
providing  three  conditions  are  satisfied, 
“no  person  shall  acquire,  directly  or  in¬ 
directly,  any  voting  securities  or  assets 
of  any  other  person,  unless  both  persons 
•  •  *  file  notification  pursuant  to  rules 
(promulgated  by  the  Commission)  and 
the  (prescribed)  waiting  period  •  •  •  has 
expired  •  *  *.”  The  first  of  these  three 
conditions  (subsection  (a)(1))  is  that 
either  of  the  parties  to  the  transaction 
be  engaged  in  commerce  or  in  any  ac¬ 
tivity  affecting  commerce.  The  second 
(subsection  (a)(2))  requires  basically 
that  one  of  the  parties  have  annual  net 
sales  or  total  assets  of  $100  million  or 
more  and  that  the  other  have  annual  net 
sales  (if  engaged  in  manufacturing)  or 
total  assets  of  $10  million  or  more.  The 
third  (subsection  (a)(3))  specifies  that 
as  a  result  of  the  transaction  the  ac¬ 
quiring  person  would  hold  either  15  per¬ 
cent  of  the  voting  securities  or  assets  of 
the  acquired  person  or  an  aggregate  total 
amount  of  the  voting  securities  and  as¬ 
sets  of  the  acquired  person  in  excess  of 
$15  million. 

It  seems  obvious,  for  purposes  of  test¬ 
ing  the  subsection  (a)  (2)  size  criteria  of 
the  Act,  that  the  relevant  “person”  must 
be  the  entire  corporate  structure,  rather 
than  just  the  company  or  perhaps  the 
particular  subsidiary  which  is  making 
the  acquisition.  In  other  words,  whether 
the  size  criteria  are  met  should  depend 
upon  the  size  of  the  overall  corporate 
structure,  rather  than  on  the  form  of 
corporate  organization  that  is  acquiring 
legal  title  as  a  result  of  the  transaction. 

The  15  percent  test  in  subsection  (a) 
(3)  raises  a  different  problem.  For  ex¬ 
ample,  suppose  the  transaction  involves 
the  purchase  by  a  large  corporation  of  a 
subsidiary  of  another  large  corporation. 
The  definition  of  “person”  as  the  entire 
corporate  structure  would  dictate  that 
the  selling  corporation’s  entire  corpo¬ 
rate  structure  be  considered  the  “ac¬ 
quired  person”  for  purposes  of  the  $100 
million  or  $10  million  size  criteria.  But  if 
the  selling  corporation  and  its  subsidiary 
each  issue  their  own  stock,  then  a  spe¬ 


cific  number  of  the  subsidiary’s  shares 
cannot  conveniently  be  expressed  as  a 
percentage  of  either  the  shares  of  the 
parent,  or  the  combined  shares  of  the 
parent  and  its  subsidiary  corporations. 
The  problem  is  not  as  acute  when  the  ac¬ 
quisition  is  of  assets  rather  than  voting 
securities,  since  assets  could  be  valued 
without  reference  to  the  corporate  forms. 

There  is,  however,  the  anomaly  that,  in 
a  statute  designed  to  reach  acquisitions 
by,  and  mergers  between,  large  entities, 
the  larger  the  acquired  person,  the  more 
of  its  assets  can  be  sold  without  report¬ 
ing.  This  anomaly  would  be  magnified 
if  the  acquired  person  were  always  the 
entire  corporate  structure  of  the  seller. 

The  proposed  rules  sought  to  deal 
with  this  problem  by  defining  “person” 
in  two  different  ways.  Each  separate  cor¬ 
poration  or  other  entity  was  a  “person,” 
but  all  such  persons  controlling,  con¬ 
trolled  by,  or  under  common  control  with 
another  corporation  were  also  collec¬ 
tively  defined  as  a  single,  larger  “person”. 
In  that  way,  any  particular  “person” 
could  be  used  for  purposes  of  the  15  per¬ 
cent  criteria,  but  the  collective  “person” 
could  be  used  for  the  size  criteria.  Al¬ 
though  this  approach  was  slightly  awk¬ 
ward,  the  awkwardness  stemmed  from 
the  statute  itself,  and  the  approach 
seemed  to  achieve  the  intent  of  the 
drafters. 

The  revised  rules  retain  this  basic  ap¬ 
proach  but  seek  to  clarify  it  by  introduc¬ 
ing  a  new  term  "entity”  (8801.1(a)(2)) 
to  describe  and  distinguish  the  compo¬ 
nent  parts  of  the  larger  “person”  (§  801.1 
(a)  (1)).  For  purposes  of  the  subsection 
(a)  (2)  size  criteria  the  rules  look  to  the 
acquiring  and  acquired  “persons,”  while 
for  the  15  percent  tests  in  subsection  (a) 
(3) ,  they  look  to  the  specific  entity  whose 
voting  securities  or  assets  are  being 
acquired. 

One  specific  alternative  that  was  re¬ 
jected  envisioned  that  for  all  purposes 
the  acquiring  person  would  consist  of  the 
entire  corporate  structure,  while  the  ac¬ 
quired  person  would  always  consist  of  the 
specific  entity  whose  voting  securities  or 
assets  were  being  acquired,  along  with 
any  other  entities  which  it  controlled. 
The  major  disadvantage  of  this  proposal 
is  that  it  unnecessarily  limits  coverage  of 
the  Act.  A  very  large  corporation  might 
sell  the  voting  securities  or  assets  of  one 
of  its  subsidiaries  and  escape  reporting, 
whereas  the  same  transaction  would  have 
been  reportable  if  the  corporation  had 
sold  its  own  voting  securities  or  assets. 
Apart  from  the  problem  of  inconsistency, 
this  arrangement  would  invite  the  possi¬ 
bility  that  a  large  corporation  might 
transfer  assets  to  one  of  its  small  sub¬ 
sidiaries  and  then  sell  them  to  another 
large  corporation  without  reporting. 
Rather  than  bifurcating  the  definition 
of  person  between  acquired  and  acquir¬ 
ing  persons,  the  Commission  determined 
in  the  revised  rules  that  “persons” 
would  be  used  for  subsection  (a)  (2)  size 
criteria,  and  “entities”  would  be  used  for 
subsection  (a)(3)  transaction  criteria. 
This  formula  follows  the  basic  approach 
of  the  originally  proposed  rules. 


2.  COVERAGE  OF  JOINT  VENTURES 

The  basic  policy  decision,  reflected  in 
8  801.55  of  the  originally  proposed  rules, 
to  require  reporting  and  waiting  by  per¬ 
sons  forming  certain  joint  ventures,  gen¬ 
erated  substantial  comment.  Numerous 
comments  insisted  that,  since  the  legis¬ 
lative  history  is  silent  on  joint  ventures, 
they  may  not  appropriately  be  included 
within  the  scope  of  the  rules.  The  Com¬ 
mission's  determination  to  include  cover¬ 
age  of  joint  ventures  in  the  rules  was, 
however,  unanimously  supported  by  the 
comments  received  from  members  of 
Congress.  The  Supreme  Court  opinion  in 
United  States  v.  Penn-Olin  Chemical 
Co.,  378  U.S.  158  (1964),  supports  the 
position  that  at  least  some  types  of  joint 
ventures  should  be  subject  to  antitrust 
scrutiny  prior  to  formation.  The  Com¬ 
mission  has  determined  that  acquisitions 
of  voting  securities  or  other  interests  in 
connection  with  the  formation  of  joint 
ventures  are  to  be  treated  like  other  ac¬ 
quisitions  subject  to  the  Act. 

In  order  to  implement  this  approach  in 
a  manner  consistent  with  the  Act,  both 
the  proposed  and  revised  rules  (8  801.40) 
define  the  joint  venturers  as  “acquiring 
persons”  (since  they  acquire  shares  or 
other  interest  in  the  joint  venture) ,  and 
the  venture  itself  as  the  “acquired  per¬ 
son”  (since  its  shares  or  assets  are  being 
acquired).  Thus,  no  change  in  the  basic 
approach  to  coverage  of  joint  ventures 
is  embodied  in  the  revised  rules. 

3.  BASIC  CONCEPT  OF  THE  REPORT  FORM 

The  most  significant  comments  relat¬ 
ing  to  the  Notification  and  Report  Form 
focused  on  the  degree  of  detail  demanded 
by  the  form.  The  general  thrust  of  many 
of  the  comments  was  that  the  proposed 
form  requires  more  data  than  Congress 
intended.  It  was  argued  that  the  statu¬ 
tory  term  “notification”  implies  a  much 
less  burdensome  submission  than  the 
proposed  form.  Some  maintained  that 
the  initial  notification  should  do  little 
more  than  inform  the  antitrust  enforce¬ 
ment  agencies  of  the  participants  to  the 
transaction,  the  projected  date  of  con¬ 
summation.  and  other  noncontroversial 
and  generally  uninformative  data.  After 
this  initial  notification,  if  the  agency  de¬ 
termined  that  the  transaction  may  vio¬ 
late  the  antitrust  laws,  the  transaction 
could  be  investigated  in  detail  by  re¬ 
questing  additional  information  from  the 
reporting  companies,  as  is  provided  by 
the  Act 

This  position  fundamentally  miscon¬ 
ceives  the  amount  of  information  neces¬ 
sary  to  make  even  a  tentative  determina¬ 
tion  whether  a  transaction  may  violate 
the  antitrust  laws.  The  information  re¬ 
quested  by  the  proposed  form  is  neces¬ 
sary  to  a  determination  whether  to  issue 
a  request  for  additional  information,  and 
what  information  to  request  at  that  time. 
The  legislative  history  suggests  that 
Congress  did  not  intend  these  reports  to 
be  vehicles  to  amass  an  economic  data 
base  for  generalized  research,  and  they 
are  not  intended  to  be.  The  reports  are 
designed  to  provide  data  needed  to  eval¬ 
uate  the  legality  of  particular  transac- 


FEDERAL  REGISTER,  VOL  42,  NO.  147— MONDAY,  AUGUST  1,  1977 


PROPOSED  RULES 


39043 


tlons.  Congress  also  Intended  that  the 
reports  would  consist  of  data  and  docu¬ 
ments  reasonably  available  to  reporting 
companies,  and  some  revisions  have  been 
made  In  response  to  specific  suggestions 
of  this  type  in  the  comments. 

Beyond  these  two  criteria,  the  Com¬ 
mission  does  not  believe  that  the  legis¬ 
lative  history  contemplated  any  particu¬ 
lar  level  of  detail.  Rather,  the  statute 
explicitly  leaves  to  the  Commission  and 
the  Antitrust  Division  the  task  of  speci¬ 
fying  what  “documentary  material  and 
information  relevant  to  a  proposed  ac¬ 
quisition  *  •  •  is  necessary  and  appro¬ 
priate  to  enable  the  •  •  •  Commission 
and  the  [Division]  to  determine  whether 
such  acquisitions  may.  in  consummated, 
violate  the  antitrust  laws  •••.’* 

Another  reason  for  the  decision  to  re¬ 
tain  the  overall  approach  to  the  Notifi¬ 
cation  and  Report  Form  embodied  in  the 
proposed  rules  is  that  it  may  permit  a 
larger  number  of  mergers  and  acquisi¬ 
tions  to  be  consummated  without  ex¬ 
tensions  of  the  waiting  period.  Section 
(e)  of  the  statute  permits  either  the 
Commission  or  the  Antitrust  Division  to 
request  additional  Information.  The 
waiting  period  may  be  extended  during 
the  time  that  a  response  to  that  request 
is  being  prepared,  and  for  as  long  as 
twenty  days  after  the  response  has  been 
received.  The  greater  the  extent  to  which 
requests  for  data  are  deferred  from  the 
initial  report  until  the  request  for  addi¬ 
tional  information,  the  more  likely  It  be¬ 
comes  that  a  second  request  may  be 
necessary  in  order  to  satisfy  an  agency 
that  no  antitrust  violation  is  likely.  If 
second  requests  are  issued  more  fre¬ 
quently,  the  average  waiting  period  may 
be  longer,  rather  than  shorter,  than  it 
would  be  with  a  more  comprehensive 
initial  notification  procedure.  The  re¬ 
quirements  of  the  initial  report  will  be 
publicly  available,  and  companies  will  be 
able  to  begin  compiling  required  data  in 
advance  of  the  transaction.  By  contrast, 
the  second  request  and  its  content  will 
not  be  regularly  anticipated,  and  the  re¬ 
porting  company  will  have  to  begin  com¬ 
piling  the  data  during  the  waiting  period, 
thus  lengthening,  possibly  substantially, 
the  time  required  for  full  compliance. 
Moreover,  a  second  request  after  receipt 
of  a  sketchy  Initial  report  is  likely  to  be 
more  detailed  and  may  require  an  even 
larger  amount  of  time  for  preparation  of 
a  response. 

In  response  to  requests  that  the  Notifi¬ 
cation  and  Report  Form  be  made  less 
burdensome,  the  Commission  has  made 
the  following  revisions. 

1.  With  respect  to  assets  being  ac¬ 
quired,  the  revised  form  requests  only  a 
description  of  the  “general  classes  of 
assets,”  rather  than  a  description  of  all 
the  assets  required  by  Item  2(e)  of  the 
proposed  form.  In  addition,  the  revised 
form  does  not  request  detailed  informa¬ 
tion  relating  to  the  value  of  the  assets, 
the  method  of  valuation,  date  of  valua¬ 
tion,  or  dollar  sales'  or  revenues  attribu¬ 
table  to  the  assets. 

2.  Both  the  proposed  and  revised  form 
request  copies  of  the  contract  or  agree¬ 
ment  embodying  the  proposed  transac¬ 


tion,  but  in  lieu  of  the  request  in  Item 
2(g)  to  furnish  copies  of  all  contracts, 
options  and  agreements  relating  to  the 
proposed  transaction,  the  revised  form 
requests  only  an  index  of  the  ancillary 
documents  or  classes  of  such  documents. 

3.  In  lieu  of  that  portion  of  Item  2(h) 
which  required  submission  of  all  studies, 
surveys,  analyses,  and  reports  which 
contain  any  information  relevant  to 
market  shares,  competition,  competitors, 
markets,  etc.,  the  revised  form  requests 
only  those  documents  prepared  for  the 
purpose  of  evaluating  or  analyzing  the 
proposed  transacation.  along  with  a  nar¬ 
rative  description  of  the  planning  proc¬ 
ess  and  persons  responsible  for  planning 
within  the  reporting  person,  so  that 
meaningful  second  requests  can  be  for¬ 
mulated  where  appropriate. 

4.  No  7-digit  SIC-based  produce  data 
is  requested  in  the  revised  form  with 
respect  to  activities  other  than  manu¬ 
facturing,  and  no  reporting  companies 
are  required  to  submit  any  7-digit  data 
for  any  year  other  than  1972,  when  such 
information  would  have  been  prepared 
for  the  Census  of  Manufactures.  In  lieu 
of  the  latter,  companies  engaged  in 
manufacturing  must  report  their  reve¬ 
nues  for  the  most  recent  year  by  5-diglt 
product  class,  which  most  large  com¬ 
panies  already  prepare  for  purposes  of 
the  Annual  Survey  of  Manufactures. 

5.  No  export  or  import  data  Is  required 
on  the  revised  form  as  such.  However, 
manufactured  products  which  are  ex¬ 
ported  will  be  Included  (without  sepa¬ 
rate  identification)  in  the  value  of  ship¬ 
ments  of  domestic  producers,  and  im¬ 
ported  products  which  are  resold  will  be 
Included  upon  resale  in  the  United  States 
(again  without  separate  identification) 
in  domestic  sales  figures.  This  treatment 
conforms  with  that  of  the  Census 
Bureau. 

6.  The  requirement  in  Item  6(c),  for 
state-by-state  breakdowns  of  shipments 
in  4-digit  SIC  code  industries  in  which 
both  the  acquiring  and  acquired  com¬ 
panies  derive  revenues,  has  been  re¬ 
placed.  Companies  must  list  Instead  the 
locations  of  establishments  from  which 
dollar  revenues  in  such  industries  were 
derived,  and,  for  2-diglt  SIC  major 
groups  of  Industries  for  which  it  is  ap¬ 
propriate,  list  the  states  which  comprise 
the  ultimate  market  for  the  product  or 
service.  In  addition.  Item  6(d),  which 
requested  state-by-state  data  when 
there  was  a  7-diglt  overlap,  has  been 
deleted. 

7.  Item  6(e) ,  which  required  reporting 
companies  to  list  their  five  most  signifi¬ 
cant  competitors  for  each  of  their  ten 
largest  selling  product  groups,  has  been 
deleted. 

8.  Items  8(a)  and  8(b),  which  re¬ 
quested  data  relating  to  all  products 
which  either  company  could  have  sold 
to  the  other,  have  been  substantially 
streamlined.  The  revised  form  requires 
identification  of  products  as  to  which 
the  parties  had  a  vendor- vendee  rela¬ 
tionship  during  the  most  recent  year. 

Although  information  requests  in  sev¬ 
eral  items  have  been  somewhat  ex¬ 
panded.  the  basic  thrust  of  the  proposed 


Notification  and  Report  Form  has  not 
been  changed  in  the  revised  rules,  and 
compliance  with  its  requirements  should 
be  considerably  less  burdensome  for  re¬ 
porting  companies  by  reason  of  the 
above  changes. 

Areas  in  Which  Significant  Changes 
Have  Been  Proposed 

i.  definition  of  “control" 

Definition  of  the  term  “control’’  is 
crucial,  because  control  is  the  concept 
used  to  link  up  the  entire  corporate 
structure  which  constitutes  a  “person” 
for  purposes  of  testing  the  size  criteria 
of  the  statute.  The  definition  in  the  pro¬ 
posed  rules  (5  801.05(b))  recognized  that 
ownership  of  50  percent  or  more  of  the 
outstanding  voting  securities  of  an  issuer 
constituted  control.  That  definition  also 
sought  to  formulate  a  subjective  test  by 
focusing  on  the  fact  of  control.  A  great 
many  comments  were  critical  of  this 
wholly  subjective  standard,  not  only  be¬ 
cause  it  may  be  difficult  to  determine 
the  precise  percentage  of  voting  securi¬ 
ties  which  constitutes  control  of  a  par¬ 
ticular  enterprise,  but  also  because 
many  types  of  relationships  may  confer 
upon  persons  other  than  shareholders 
different  kinds  of  "powers”  which  may 
resemble  control. 

The  50  percent  stock  ownership  test 
has  been  retained  (8  801.1(b)),  and  a 
narrow  additional  test  (where  one  party 
has  a  contractual  power  presently  to  des¬ 
ignate  a  majority  of  the  directors  of 
another)  has  been  added.  The  Commis¬ 
sion  is  considering  adoption  of  a  further 
test,  which  w’ould  define  “control"  to 
include  the  holding  of  sufficient  voting 
stock  or  the  possession  of  sufficient  vot¬ 
ing  power  to  designate  or  elect  a  majority 
of  the  directors.  Where  this  type  of  “con¬ 
trol”  would  arise  at  some  future  time  or 
upon  the  happening  of  some  contin¬ 
gency,  one  person  would  “control” 
another  only  from  the  time  that  such 
power  vests.  This  result  might  be  ac¬ 
complished  by  changing  the  last  clause 
of  §  801.1(b)  to  read: 

(B)  Power  to  presently  designate  or  elect  a 
majority  of  the  directors  or  trustees  of  an 
entity. 

The  Commission  considered  adoption 
of  a  percentage  smaller  than  50  as  a 
wholly  objective  criterion  for  control.  In 
some  situations,  particularly  with  rela¬ 
tively  large  corporations,  there  is  no 
doubt  that  de  facto  control  arises  at  some 
point  below,  sometimes  well  below,  50 
percent.  Because  it  is  difficult  to  devise  a 
test  which  determines  an  appropriate 
percentage  based  solely  on  objective  cri¬ 
teria,  the  Commission  may  adopt  a  test 
which  focuses  on  the  objective  factors  of 
voting  control  (or  contractual  power  * , 
without  relying  on  a  specific  percentage 
of  voting  securities  held.  Comments  re¬ 
lating  to  these  alternatives  are  especially 
invited. 

2.  CONVERTIBLE  SECURITIES 

Subsection  (b)  (3)  (A)  of  the  statute 
provides : 

The  term  “voting  securities’’  means  any 
securities  which  at  present  or  upon  conver¬ 
sion  entitle  the  owner  or  holder  thereof  to 
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vote  for  the  election  of  directors  of  the  Issuer 
or,  with  respect  to  unincorporated  Issuers, 
persons  exercising  similar  functions,  (em¬ 
phasis  supplied) 

The  proposed  rules  provided  no  detail 
concerning  the  manner  in  which  conver¬ 
tible  securities  were  to  be  treated,  either 
when  acquired  or  when  held.  The  revised 
rules  contemplate  that  the  acquisition  of 
convertible  securities  may  be  a  report- 
able  transaction  and  that  convertibles 
are  valued  like  other  voting  securities. 
Because  the  acquisition  of  convertibles  is 
the  point  at  which  the  reporting  and 
waiting  period  requirements  attach,  the 
subsequent  conversion  of  such  securities 
Into  voting  stock  is  exempted  from  these 
requirements  (§  802.31).  An  exception  is 
created  for  options,  warrants,  and  other 
rights  to  purchase  voting  securities  upon 
payment  of  additional  consideration; 
these  are  excluded  from  the  definition  of 
“voting  securities”  (5  801.1(f)(1))  and 
their  exercise  is  excluded  from  the  defi¬ 
nition  of  “conversion”  (5  801.1(f)(2)). 
The  result  is  that  these  types  of  securi¬ 
ties  or  rights  can  be  acquired  without 
reporting,  but  are  subject  to  reporting 
and  waiting  period  requirements  at  the 
time  of  their  exercise. 

Where  convertible  securities  are  ac¬ 
quired  or  held,  the  revised  rules  also 
clarify  the  procedures  for  calculating  the 
percentage  of  the  issuer’s  voting  securi¬ 
ties  which  the  acquiring  person  will  hold 
as  a  result  of  the  transaction  (§  801.12). 
The  rule  provides  that  all  securities  held 
by  the  acquiring  person  which  are  con¬ 
vertible  upon  the  happening  of  an  event 
certain  to  occur  within  five  years,  plus 
all  securities  which  are  convertible  at  the 
option  of  the  acquiring  person,  are 
treated  as  though  they  were  presently 
entitled  to  vote.  The  purpose  is  to  assess 
the  maximum  voting  power  that  the  ac¬ 
quired  person  could  achieve  for  himself 
within  a  reasonable  period  of  time  by 
means  of  conversions;  this  projection  is 
required  by  reason  of  the  fact  that  a  sub¬ 
sequent  conversion  of  voting  securities  is 
an  exempt  transaction. 

3.  JOINT  VENTURE  EXEMPTIONS 

The  specific  exemptions  contained  in 
proposed  5  802.30  have  been  restated  as 
coverage  criteria  and  are  embodied  in 
5  801.40  of  the  revised  rules.  One  ex¬ 
emption  has  been  added  In  5  802.40  of 
the  the  revised  rules  for  tax-exempt  non¬ 
profit  corporations,  which  seemed  un¬ 
likely  in  most  cases  to  pose  significant 
antitrust  problems. 

The  Commission  received  a  large 
number  of  comments  describing  a  va¬ 
riety  of  joint  ventures  which  are  fre¬ 
quently  utilized  in  a  number  of  indus¬ 
tries.  The  comments  uniformly  asserted 
that  these  types  of  joint  ventures  were 
unlikely  to  violate  the  antitrust  laws  or 
were  not  intended  to  be  covered  by  the 
Act,  or  that  reporting  and  waiting  pe¬ 
riod  requirements  would  impose  substan¬ 
tial  burden  on  these  industries  because 
of  the  frequency  with  which  joint  ven¬ 
tures  are  utilized. 

The  Commission  does  not  believe  that, 
simply  because  joint  ventures  are  widely 
utilized  in  certain  Industries,  the  like¬ 
lihood  of  their  possible  anticompetitive 
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consequences  is  necessarily  small.  The 
Commission  is  particularly  concerned 
that  the  formation  of  joint  ventures 
contemplating  ongoing  manufacturing 
or  service  functions  or  of  ventures  in 
which  two  or  more  of  the  venturers  are 
actual  or  potential  competitors  or  could 
have  a  customer-supplier  relationship 
may  raise  possible  antitrust  problems. 
Moreover,  both  the  scope  and  duration 
of  a  proposed  joint  venture  may  affect 
the  extent  of  the  possible  anticompeti¬ 
tive  consequences  raised  by  its  forma¬ 
tion. 

The  Commission  invites  comment  in 
several  specific  areas.  First,  the  Commis¬ 
sion  desires  to  learn  the  number  of  joint 
ventures,  formed  each  year  in  each  in¬ 
dustry,  which  would  be  reportable  under 
the  revised  requirements  of  5  801.40. 
With  respect  to  these  joint  ventures,  it 
would  be  helpful  for  comments  to 
indicate: 

(a)  Who  the  Joint  venturers  generally 
are; 

(b)  What  the  purposes  of  such  ventures 
are; 

(c)  Whether  the  ventures  are  typically  in¬ 
corporated; 

(d)  Why  a  Joint  venture,  rather  than  in¬ 
dividual  participation  by  the  venturers,  is 
typically  used; 

(e)  Whether  the  venture  engages  in  mar¬ 
keting  of  any  product  or  service  or  derives 
any  revenues  from  its  activity,  and,  if  so, 
who  its  “customers”  are; 

(f)  The  value  of  assets  typically  contrib¬ 
uted  by  the  venturers;  the  sources  and  mag¬ 
nitude  of  other  assets  obtained  by  the  Joint 
venture;  and  the  extent  to  which  the  com¬ 
mitment  of  such  assets  is  typically  arranged 
at  or  prior  to  formation  of  the  venture; 

(g)  A  description  of  the  lines  of  business 
and  geographic  areas  in  which  the  venture 
typically  does  business; 

(h)  Whether  any  of  the  venturers  are 
typically  competitors  of  one  another  in  any 
market; 

(i)  Whether  any  of  the  venturers  are  typi¬ 
cally  customers  or  suppliers  of  one  another 
in  any  market; 

(J)  The  number  of  competitors  and  the 
degree  of  concentration  in  the  industries  in 
which  the  Joint  venturers  and  the  Joint  ven¬ 
ture  do  business; 

(k)  The  duration  of  the  Joint  ventures 
and  the  events  upon  which  or  conditions 
under  which  any  of  the  ventures  are  typi¬ 
cally  dissolved;  and 

(l)  Whether  there  are  any  limitations  on 
the  scope  of  the  Individual  Joint  ventures; 

Second,  the  Commission  would  like  to 
know  in  greater  detail  the  reasons  that 
formation  of  specific  types  of  joint  ven¬ 
tures  might  be  unlikely  to  violate  the 
antitrust  laws,  as  many  of  the  comments 
have  alleged.  Given  the  fact  that  some 
judgment  concerning  the  possible  anti¬ 
competitive  impact  of  a  joint  venture 
must  be  made  by  the  enforcement  agen¬ 
cies  at  the  time  of  its  formation,  the 
Commission  specifically  invites  comments 
concerning  appropriate  tests  that  would 
prospectively  distinguish  ventures  which 
might  raise  possible  anticompetitive  con¬ 
sequences  from  those  that  are  unlikely  to 
do  so. 

The  Commission  has  difficulty  with  the 
suggestions,  made  in  a  significant  num¬ 
ber  of  comments  received  in  response  to 
the  originally  proposed  rules,  that  narrow 
exemptions  relating  to  specific  types  of 


joint  ventures  in  particular  industries 
would  be  appropriate.  The  Commission 
invites  specific  suggestions  concerning 
principles  of  general  application  to  broad 
classes  of  joint  ventures,  regardless  of 
the  specific  industry  or  particular  pur¬ 
pose  of  the  venture,  which  may  serve  to 
distinguish  those  ventures  raising  little 
likelihood  of  antitrust  problems.  The 
Commission  is  not  inclined  to  grant  ex¬ 
emptions  absent  clear  indication  that 
they  are  warranted  under  the  Act.  Com¬ 
ments  which  do  not  attempt  to  relate 
suggested  exemptions  to  the  underlying 
purposes  of  the  Act  are  not  likely  to  be 
helpful  to  the  Commission. 

4.  ACQUISITIONS  OF  VOTING  SECURITIES  FROM 
THIRD  PARTIES 

Except  with  respect  to  tender  offers, 
the  proposed  rules  focused  upon  acquisi¬ 
tions  of  voting  securities  only  from  the 
issuers  of  those  securities,  or  from  other 
related  sellers  such  as  the  parent  of  the 
issuer.  No  provision  was  made,  however, 
for  two  other  common  types  of  transac¬ 
tions;  the  acquisition  of  blocks  of  stock 
from  third  parties  unrelated  to  the  issuer 
and  the  acquisition  of  stock  through  a 
securities  exchange  or  other  open  market 
transaction.  The  major  policy  consider¬ 
ation  which  arises  in  connection  with 
these  transactions  concerns  the  starting 
of  the  waiting  period.  Should  the  waiting 
period  begin  to  run  when  the  acquiring 
company  files  notification,  as  it  does  in 
the  case  of  a  tender  offer?  Or  should  the 
issuer  have  to  file  its  notification  within 
some  time  period  (e.g.,  fifteen  days)  after 
filing  by  the  acquiring  person,  before  the 
waiting  period  begins  to  run? 

The  latter  course  would  permit  a 
hostile  or  indifferent  issuer  to  block  the 
proposed  acquisition  by  simply  refusing 
to  file  its  notification,  since  it  could 
effectively  prevent  the  waiting  period 
from  ever  beginning.  However,  the  threat 
of  civil  penalties  under  subsection  (g)(1) 
might  deter  such  recalcitrance.  On  the 
other  hand,  the  former  approach  appears 
inconsistent  with  the  statutory  language 
of  subsections  (a)  and  (b)(1)  which  are 
limited  only  in  the  case  of  tender  offers. 
Section  (a)  states  in  part: 

•  •  •  no  person  shall  acquire  •  »  •  any 
voting  securities  •  •  •  of  any  other  person, 
unless  both  persons  (or  In  the  case  of  a 
tender  offer,  the  acquiring  person)  file  noti¬ 
fication  •  •  •  and  the  waiting  period  •  •  • 
has  expired  •  •  •  (emphalsls  supplied). 

Moreover,  subsection  (b)(1)  of  the 
statute  states  in  part: 

The  waiting  period  required  under  sub¬ 
section  (a)  shall — 

(A)  begin  on  the  date  of  receipt  •  •  •  of 
•  *  •  completed  notification  required  under 
subsection  (a)  •  •  •  from  both  persons,  or, 
in  the  case  of  a  tender  offer,  the  acquiring 
person  •  *  *.  (emphasis  supplied) 

The  Commission’s  view  is  that,  notwith¬ 
standing  the  language  of  subsections  (a) 
and  (b)(1),  any  third  party  (including 
an  open  market)  transaction  is  more 
closely  analogous  to  a  tender  offer  than 
to  a  traditional  two-party  acquisition, 
although  the  market  impact  of  the  latter 
may  be  different  from  that  of  a  public 
tender  offer,  and,  of  course,  the  Williams 
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Act  does  not  apply.  Under  the  broad 
rulemaking  authority  of  subsection  <d) 
(2)  (C) ,  55  801.30(b)  and  803.10(a)  of 
the  revised  rules  thus  provide  that  the 
waiting  period  begins  to  run  upon  the 
filing  by  only  the  acquiring  person  in 
any  acquisition  from  a  third  party  (in¬ 
cluding  both  tender  offers  and  open  mar¬ 
ket  transactions) . 

It  should  be  noted  that  while  under 
subsection  (e)  (2)  of  the  statute  a  re¬ 
quest  for  additional  information  may  be 
made  of  an  issuer  in  a  tender  offer.  su~h 
a  request  does  not  serve  to  extend  the 
waiting  period.  The  Commission  felt 
that  there  was  no  reason  to  extend  this 
specific  form  of  special  treatment  to 
third  party  or  open  market  transactions 
other  than  tender  offers  (as  to  which 
the  statute  is  silent) .  Thus,  in  a  third 
party  transaction,  the  waiting  period  be¬ 
gins  to  run  when  the  acquiring  person 
files;  the  issuer  then  has  fifteen  days 
within  which  to  file  its  report  (8  801.30 
(c) ) ;  a  request  for  additional  Informa¬ 
tion  may  be  made  to  either  the  acquiring 
person  or  to  the  issuer,  or  to  both,  and 
the  waiting  period  is  extended  in  the 
event  of  any  such  request  (§  803.20(c) ). 
Moreover,  the  waiting  period,  here  as 
elsewhere,  may  upon  request  be  termi¬ 
nated  by  the  Commission  and  the  Assist¬ 
ant  Attorney  General  in  advance  of  its 
normal  expiration  (S  803.11). 

5.  INDIRECT  ACQUISITIONS 

When  an  acquiring  person  purchases 
a  controlling  interest  in  a  corporation 
which  holds  50  percent  or  more  of  the 
stock  of  another  corporation,  both  the 
proposed  and  the  revised  rules  treat  that 
subsidiary  as  part  of  the  acquired  per¬ 
son.  But  where  the  acquiring  person  ob¬ 
tains  control  of  a  corporation  which 
holds  15  percent  or  $15  million  worth  of 
the  stock  of  another  corporation  but 
does  not  control  that  other  corporation, 
the  indirect  acquisition  of  that  15  per¬ 
cent  or  $15  million  block  of  stock  would 
seem,  logically,  to  fit  within  the  statu¬ 
tory  scheme.  The  proposed  rules  did  not 
explain  whether  this  transaction  was 
separately  reportable,  but  5  801.4  of  the 
revised  rules  makes  clear  that  it  Is.  An 
Indirect  acquisition  of  the  second  corpo¬ 
ration  cannot  occur,  however,  until  the 
purchaser  acquires  control  of  the  first 
corporation.  Revised  5  801.4  also  speci¬ 
fies  that  if  the  direct  acquisition  trans¬ 
action  Is  exempt  from  reporting  and 
waiting  period  requirements,  the  indirect 
acquisition  may  nevertheless  be  report- 
able,  unless  there  Is  an  Independent  basis 
for  exemption  of  the  Indirect  acquisition 
under  the  statute  or  the  rules. 

6.  ADVISORY  OPINION,  BUSINESS  REVIEW 
LETTER  EXEMPTION 

Subparagraphs  (c)  and  (d>  of  pro¬ 
posed  §  802.05  provided  exemptions  from 
the  requirements  of  the  statute  If  the 
acquiring  person  had  obtained  a  favor¬ 
able  Advisory  Opinion  from  the  Com¬ 
mission  or  a  favorable  opinion  under  the 
Business  Review  Procedure  of  the  Anti¬ 
trust  Division.  Both  exemptions  have 
been  deleted  from  the  revised  rales.  The 
reason  Is  that,  since  the  statute  envi¬ 


sions  that  either  the  Commission  or  the 
Antitrust  Division  may  investigate  or 
seek  to  enjoin  a  projected  acquisition, 
both  agencies  must  receive  completed 
Notification  and  Report  Forms  from  the 
parties  to  the  transaction.  Even  if  one 
agency  or  the  other  were  able  to  deter¬ 
mine  ahead  of  time  that  it  would  not 
investigate  or  challenge  a  particular 
transaction,  the  Commission  feels  that 
the  other  agency  should  be  able  to  ob¬ 
tain  sufficient  information  to  permit  its 
own  informed  judgment  on  the  possible 
anticompetitive  consequences  of  that 
transaction. 

7.  FOREIGN  COMMERCE  EXEMPTIONS 

The  proposed  rules  (5  802.35  >  stated  a 
single  exemption  for  transactions  involv¬ 
ing  insufficient  relation  to  United  States 
foreign  commerce.  That  involvement 
was  measured,  in  the  case  of  an  issuer 
whose  voting  securities  were  being  ac¬ 
quired.  by  looking  at  its  annual  domestic, 
import  and  export  sales  In  U.S.  com¬ 
merce  over  the  preceding  three  years, 
and  at  any  assets  that  issuer  may  have 
held  in  the  United  States.  In  an  assets 
acquisition,  the  involvement  was  meas¬ 
ured  by  the  annual  domestic,  import  and 
export  sales  in  U.S.  commerce  attrib¬ 
utable  to  those  assets.  The  threshold 
level  of  involvement,  below  which  the 
exemption  applied,  was  $10  million.  The 
comments  generally  suggested  that 
threshold  was  too  low. 

The  revised  rules  contain  three  types 
of  exemptions  applicable  to  foreign  com¬ 
merce.  First,  as  to  acquisitions  of  assets 
located  in  a  foreign  country  or  of  voting 
securities  of  a  foreign  issuer.  5  802.50 
provides  an  exemption  where  the  assets 
do  not  generate  significant  sales  in  or 
into  the  United  States  or  where  the  is¬ 
suer  does  not  make  significant  sales  in 
or  Into  the  United  States  and  does  not 
hold  significant  assets  in  the  United 
States.  Each  of  these  thresholds  is  $10 
million.  Second,  where  the  parties  to  a 
transaction  are  not  U.S.  companies, 
5  802.51  exempts  an  acquisition  of  either 
assets  or  voting  securities  unless  one  or 
both  parties  have  substantial  sales  in  or 
Into  or  assets  located  In  the  United 
States,  and  unless  either  significant  as¬ 
sets  in  the  United  States  or  the  stock 
of  a  U.S.  company  will  be  acquired  in  the 
proposed  transaction.  The  threshold  for 
substantial  sales  is  reached  when  the 
combined  sales  of  the  acquiring  and  ac¬ 
quired  persons  In  or  Into  the  United 
States  reach  $110  million;  the  same 
figure  is  used  to  measure  substantial 
assets  In  the  United  States  held  by  the 
parties.  The  threshold  applied  to  the 
assets  or  voting  securities  being  trans¬ 
ferred  is  $10  million  for  all  purposes 
under  this  rule,  assuming  the  criteria  of 
subsection  (a)  (3)  are  otherwise  met. 

Finally,  where  an  acquisition  involves 
only  assets  located  In  a  foreign  country 
or  only  voting  securities  or  an  Issuer 
located  In  foreign  country,  and  where 
either  the  acquiring  or  the  acquired  per¬ 
son  Is  a  corporation  controlled  by  the 
government  of  that  country,  §  80252 
exempts  the  transaction  from  reporting 
and  watting  period  requirements.  The 


Commission  Is  considering  the  ap¬ 
propriateness  of  limiting  this  exemption 
where  assets  located  in  the  United  States 
or  voting  securities  of  a  U.S.  issuer  are 
indirectly  acquired  from  a  foreign  gov¬ 
ernment-controlled  corporation. 

For  purposes  of  testing  whether  any 
foreign  assets  or  foreign  issuer,  or  any 
foreign  purchaser  or  seller,  is  responsible 
for  generating  significant  sales  in  U.S. 
commerce,  all  three  of  these  revised  rules 
look  to  sales  made  in  or  into  the  United 
States,  but  not  to  export  sales  made  out¬ 
side  the  United  States. 

These  exemptions  are  somewhat  com¬ 
plex  because  the  underlying  rationale  in¬ 
volves  superimposing  upon  the  statutory 
tests  of  subsections  (a)(2)  and  (a)(3)  a 
similar  set  of  tests  which  look  to  the 
sizes  of  the  parties  and  the  size  of  the 
transaction  from  the  perspective  of  their 
impact  on  US.  commerce.  The  Com¬ 
mission  considered  and  rejected  a  sim¬ 
pler  scheme  along  the  lines  of  the  pro¬ 
posed  rule,  but  with  a  higher  threshold 
such  as  $50  million  or  $100  million,  be¬ 
cause  it  is  not  clear  that  all  transactions 
below  those  thresholds  are  unlikely  to 
violate  the  antitrust  laws. 

8.  SUBSEQUENT  ACQUISITIONS  AFTER  ONE 
REPORT 

Once  a  notification  report  has  been 
filed  in  connection  with  an  acquisition 
of  voting  stock,  the  proposed  rules 
(§  802.45)  permitted  the  acquiring  per¬ 
son  to  purchase  up  to  5  percent  more  of 
the  voting  securities  of  the  same  issuer 
without  reporting.  But  for  each  trans¬ 
action  involving  the  purchase  of  5  per¬ 
cent  or  more  of  the  voting  securities  of 
that  issuer,  a  separate  report  and  wait¬ 
ing  period  was  required.  (Once  the 
acquiring  person  reaches  50  percent,  any 
subsequent  acquisition  of  voting  securi¬ 
ties  is  exempt  under  subsection  (c)(3) .) 

The  revised  rules  seek  to  reduce  the 
burden  of  reporting  these  subsequent 
acquisitions  of  the  same  issuer’s  stock. 
Revised  5  802.21  provides  essentially 
that,  within  the  six -month  period  after 
notification  has  been  filed,  the  purchaser 
must  again  file  notification  and  observe 
the  waiting  period  only  when  his  hold¬ 
ings  would  reach  25  percent  and  50  per¬ 
cent  of  the  outstanding  voting  securities 
of  that  issuer.  In  other  words,  the  first 
report  is  required  at  either  15  percent  or 
$15  million,  whichever  is  smaller,  and 
subsequent  reports  are  required  within 
six  months  only  when  the  purchaser 
would  reach  25  percent,  and  again  when 
the  purchaser  would  control  the  issuer.  If 
more  than  six  months  have  elapsed  since 
an  earlier  notification,  any  additional 
purchase  would  be  subject  to  reporting 
and  waiting  period  requirements.  The  re¬ 
vised  rule  also  permits  the  acquiring  per¬ 
son  to  cross  two  or  more  of  these  three  re¬ 
porting  thresholds  at  once  by  stating  in 
his  notification  the  intention  to  make 
such  additional  acquisitions  within  180 
calendar  days.  Finally,  under  revised 
5  802.22  if  an  acquiring  company  crosses 
a  threshold  and  files  notification,  then 
sells  some  of  that  stock  (or  for  some 
other  reason  falls  below  the  same  thres¬ 
hold  >.  and  within  180  days  of  the  first 
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filing  makes  a  purchase  which  results  In 
crossing  the  same  threshold,  a  new  noti¬ 
fication  is  not  required. 

The  Commission  believes  that  the  180- 
day  time  periods  in  §S  802.21(b)  (3(A) 
and  802.22(b)  (3)  may  be  shorter  than 
necessary  to  implement  the  underlying 
purposes  of  the  Act.  The  Commission  spe¬ 
cifically  invites  comment  on  the  length 
of  time  during  which  the  information 
contained  in  the  earlier  notification  re¬ 
mains  reasonably  current  and  is  thus 
reasonably  likely  to  reflect  the  sizes  and 
operations  of  the  acquiring  and  acquired 
persons. 

9.  INSTITUTIONAL  INVESTORS 

The  entire  subject  of  financial  institu¬ 
tions  is  complex.  The  “Statement  with 
Respect  to  Certain  Financial  Transac¬ 
tions  and  Institutions,”  which  was  pub¬ 
lished  with  the  proposed  rules,  was  meant 
to  evoke  comments  Indicating  the  types 
of  transactions  in  which  financial  insti¬ 
tutions  normally  engage,  which  might 
fall  within  the  ambit  of  the  statute.  The 
comments  were  helpful,  but  they  did  not 
provide  sufficient  information  to  permit 
the  Commission  systematically  to  iden¬ 
tify  the  transactions  unlikely  to  pose  any 
potentially  significant  antitrust  prob¬ 
lems. 

The  revised  rules  contain  a  series  of 
five  related  exemptions  (§§802.60 
through  802.64),  one  of  which  is  also 
stated  in  the  alternative  (§  802.64a) .  Re¬ 
vised  §  802.60  exempts  certain  persons, 
rather  than  certain  transactions  from  re¬ 
porting  and  waiting  period  requirements. 
Where  a  broker  or  dealer  in  securities, 
a  trustee  or  fiduciary,  or  any  agent 
makes  an  acquisition  on  behalf  of,  and  at 
the  specific  direction  of  another  person, 
this  rule,  in  effect,  obligates  the  benefi¬ 
cial  owner  to  file  any  notification  which 
the  statute  may  require.  (In  contrast  to 
the  originally  proposed  rules,  a  broker, 
trustee,  or  agent  who  purchases  stock  for 
the  benefit  of  another  person,  but  not  at 
his  specific  direction,  would  be  subject  to 
the  requirements  of  the  Act.)  Revised 
§  802.61  exempts  acquisitions  in  escrow 
and  essentially  embodies  §  802.15  of  the 
proposed  rules.  Revised  §  802.62  exempts 
acquisitions  by  securities  underwriters, 
on  the  theory  that  their  holding  of  any 
voting  securities  is  temporary;  purchases 
from  an  underwriter  are  treated  like  any 
other  acquisition  from  a  third  party.  Re¬ 
vised  §  802.63  exempts  acquisitions  of  col¬ 
lateral  by  creditors  and  acquisitions  by 
creditors  in  foreclosure  or  upon  default, 
so  long  as  the  creditor  relationship  arose 
from  a  bona  fide  credit  transaction  in  the 
ordinary  course  of  the  creditor’s  business. 
The  rule  also  exempts  acquisitions  by  in¬ 
surance  companies  pursuant  to  a  surety 
contract  or  through  subrogation.  All  of 
these  appear  to  be  temporary  situations, 
where  the  acquiring  person  seems  un¬ 
likely  to  be  interested  in  retaining  control 
or  in  exercising  continuing  influence 
over  management. 

The  rules  that  have  caused  the  great¬ 
est  difficulty  are  the  alternative  §§  802.64 
and  802.64a.  These  rules  deal  with  or¬ 
ganizations  which  regularly  buy  and  sell 
voting  (and  non-voting)  securities  in  the 


ordinary  course  of  business,  usually  for 
Investment  purposes  only.  The  Commis¬ 
sion  believes  that  some  type  of  exemp¬ 
tion  for  these  transactions  in  addition 
to  subsection  (c)  (9)  of  the  Act  may  be 
appropriate,  but  invites  comment  on 
three  problems  which  remain  unre¬ 
solved:  (1)  The  specific  types  of  inves¬ 
tors  which  ought  to  be  able  to  take 
advantage  of  the  exemption;  (2)  appro¬ 
priate  limits  of  such  an  exemption  where 
it  applies;  and  (3)  appropriate  excep¬ 
tions  where  the  exemption  should  not 
apply  at  any  level. 

The  Commission  has  proposed 
§§  802.64  and  802.64a  as  alternative  ex¬ 
emptions,  in  an  effort  to  stimulate  com¬ 
ments  that  will  clarify  the  problem  and 
shed  additional  light  on  whether  other 
types  of  investors  should  also  be  listed, 
whether  any  types  of  investors  are  in¬ 
appropriately  included,  or  whether 
greater  precision  is  needed  adequately  to 
define  any  of  the  categories  listed.  It  is 
the  intention  of  the  Commission  to  in¬ 
clude  a  version  of  either  §  802.64  or 
§  802.64a  in  the  final  rules,  but  not  both. 

Both  alternative  rules  have  three  im¬ 
portant  limitations.  No  exemption  from 
the  reporting  or  waiting  period  require¬ 
ments  applies  if  (1)  the  acquisition  is 
not  made  in  the  ordinary  course  of  busi¬ 
ness,  (2)  the  acquisition  is  not  made 
solely  for  investment  purposes,  or  (3)  if 
as  a  result  of  the  acquisition  the  acquir¬ 
ing  company  would  control  the  issuer 
whose  stock  is  being  acquired. 

Both  alternative  rules  also  have  two 
significant  exceptions.  First,  if  the  ac¬ 
quiring  entity  is  an  institutional  inves¬ 
tor  controlled  by  another  entity  which  is 
not  an  institutional  investor,  the  exemp¬ 
tions  do  not  apply.  For  example,  an  in¬ 
surance  company  controlled  by  a  com¬ 
pany  engaged  in  manufacturing  is  not  an 
institutional  investor  for  purposes  of 
these  exemptions.  Second,  if  the  acquisi¬ 
tion  is  of  the  voting  securities  of  another 
institutional  investor,  whether  directly 
or  through  a  person  who  controls  an¬ 
other  institutional  investor,  then  the 
exceptions  do  not  apply.  These  broad 
exceptions  are  designed  to  encourage 
institutional  Investors  to  provide  com¬ 
ments  which  will  help  clarify  which 
transactions  are  covered  by  which 
statutory  exemptions,  and  which  trans¬ 
actions  not  covered  by  those  statutory 
exemptions  nevertheless  are  unlikely  to 
violate  the  antitrust  laws. 

For  the  acquisitions  by  institutional  in¬ 
vestors  which  meet  all  of  the  above  cri¬ 
teria,  two  alternative  exemption  schemes 
are  proposed.  Revised  §  802.64  exempts 
such  transactions  unless  they  result  in 
the  acquiring  person’s  holding  both  15 
percent  and  $25  million  of  the  voting 
securities  of  the  issuer.  If  those  thresh¬ 
olds  (which  essentially  supersede  subsec¬ 
tion  (a)  (3)  of  the  statute  for  this  limited 
purpose)  are  exceeded,  the  transaction 
would  be  subject  to  both  reporting  and 
waiting  period  requirements. 

The  reporting  requirements  triggered 
at  25  percent  and  at  50  percent  would 
apply  to  subsequent  acquisitions  by  In¬ 
stitutional  investors,  just  as  they  do  to 
acquisitions  by  other  types  of  purchasers. 


Alternate  §  802.64a  would  continue  to 
use  the  subsection  (a)(3)  criteria,  but 
would  exempt  all  acquisitions  by  institu¬ 
tional  Investors  meeting  the  above  tests, 
on  condition  that  such  Investors  file  an 
annual  report  summarizing  the  trans¬ 
actions  as  to  which  the  exemption  had 
been  claimed  dining  the  previous  year. 
The  Commission  Is  hopeful  that  addi¬ 
tional  comments  will  Indicate  a  prefer¬ 
ence  as  between  these  alternatives,  and 
will  explain  the  reasons  for  such  prefer¬ 
ence. 

10.  FILING  NOTIFICATldN  IN  TENDER  OFFERS 

Proposed  §  803.15  stated  that  the  noti¬ 
fication  required  by  the  statute  in  a 
tender  offer  situation  must  contain  an 
affidavit  attesting  that  the  tender  offer 
had  been  published,  sent  or  given  to 
security  holders  of  the  issuer  whose  vot¬ 
ing  securities  were  sought  to  be  acquired. 
Numerous  comments  pointed  out  that 
statutes  in  a  number  of  states  require 
that  persons  who  intend  to  make  certain 
tender  offers  must  file  notice  of  their  in¬ 
tentions  significantly  in  advance  of  the 
time  when  those  offers  will  be  made.  The 
comments  objected  to  the  “tacking”  of 
a  waiting  period  under  this  statute  onto 
the  waiting  period  required  by  a  state 
statute,  and  requested  that  an  acquiring 
person  be  permitted  to  file  notification 
at  any  time  after  a  state  filing  or  after 
the  Intention  to  make  the  tender  offer 
has  been  made  public. 

The  reason  for  the  proposed  rule  was 
to  assure,  before  notification  would  be 
permitted,  that  the  tender  offer  would  be 
made.  The  Commission  wanted  to  avoid 
requiring  the  target  to  report  unneces¬ 
sarily  and  sought  also  to  avoid  review¬ 
ing  hypothetical  transactions  and  per¬ 
haps  giving  even  an  informal  indication 
of  concern  (or  lack  of  it)  by  the  enforce¬ 
ment  agencies  before  the  acquiring  per- 
slon  had  actually  decided  whether  to 
make  its  tender  offer.  The  comments  ap¬ 
pear  convincing  that  the  likelihood  of  re¬ 
ceiving  notification  reports  with  respect 
to  hpyothetical  transactions  is  relatively 
low  after  the  prospective  tender  offeror 
has  filed  under  a  state  statute  or  publicly 
announced  the  intention  to  make  the 
tender  offer.  Thus  revised  §  803.4(a)  (2) 
permits  the  filing  of  notification  at  any 
time  after  the  intention  to  make  the 
tender  offer  has  been  publicly  announced 
(which  presumably  occurs  as  soon  as  a 
filing  is  made  under  a  state  statute) .  Sub- 
paragraph  (a)(1)  of  revised  §  803.4  also 
requires  that  the  acquiring  person  in  any 
acquisition  from  a  third  party,  Including 
tender  offers,  file  an  affidavit  attesting 
that  he  issuer  has  been  previously  (or  is 
being  contemporaneously)  served  with  a 
written  statement  containing  informa¬ 
tion  which  the  Issuer  will  need  in  order 
to  comply  with  its  reporting  require¬ 
ments.  V 

In  permitting  the  acquiring  person  to 
file  notification  under  this  statute  prior 
to  the  time  when  the  tender  offer  has 
been  published,  sent  or  given  to  security 
holders  of  the  issuer,  the  Commission 
takes  no  position  on  the  question 
whether  any  state  statute  requiring  any 


FEDERAL  REGISTER,  VOL  42,  NO.  147 — MONDAY,  AUGUST  I,  1977 


PROPOSED  RULES 


39047 


type  filing  by  the  acquiring  person  at 
any  time  may  be  pre-empted  by  Fed¬ 
eral  statute  or  regulations,  or  may  be 
otherwise  unlawful,  and  the  Commission 
specifically  does  not  endorse  or  oppose 
the  principle  of  required  disclosure  of 
planned  tender  offers  which  underlies 
such  statutes. 

11.  SUBSETION  (C)(9)  EXEMPTION 

Subsection  (c)  (9)  of  the  statute  exempts 
acquisitions,  solely  for  the  purpose  of  In¬ 
vestment,  of  voting  securities,  if,  as  a  result 
of  such  acquisition,  the  securities  acquired 
or  held  do  not  exceed  10  per  centum  of  the 
outstanding  voting  securities  of  the  issuer. 

Proposed  §  802.85  purported  to  condition 
this  statutory  exemption  upon  the  filing, 
by  an  acquiring  person,  of  a  certified 
statement  containing  certain  informa¬ 
tion  relating  to  such  transactions.  In 
its  place,  revised  §  802.9  seeks  to  interpret 
the  statutory  exemption,  but  does  not 
require  any  type  of  filing  when  the  ex¬ 
emption  applies,  although  the  Commis¬ 
sion  is  continuing  to  consider  a  filing  re¬ 
quirement  of  the  type  contained  in  §  802.- 
85  of  the  originally  proposed  rules.  The 
Commission  specifically  invites  com¬ 
ments  concerning  the  circumstances 
under  which  a  person  may  hold  securi¬ 
ties  solely  for  investment  purposes  and 
may  nevertheless  vote  for  the  election 
of  directors.  Where  a  person  claims  to  be 
holding  voting  securities  "solely  for  the 
purpose  of  investment,”  but  nevertheless 
votes  that  stock  for  election  of  directors, 
the  Commission  believes  it  may  be 
"necessary  and  appropriate  to  carry  out 
the  purposes”  of  the  Act  to  obtain  fur¬ 
ther  Information  from  the  person  as  * 
condition  of  the  person’s  claiming  ex¬ 
emption  under  subsection  (c)  (9)  of  the 
Act. 

Because  of  the  difficulty  in  establish¬ 
ing  criteria  for  determining  when  voting 
securities  are  held  “solely  for  the  purpose 
of  investment,”  the  Commission  also  in¬ 
vites  comment  on  the  desirability  of  ex¬ 
empting  from  the  reporting  requirements 
all  acquisitions  of  voting  securities  which 
do  not  result  in  the  acquiring  person 
holding  more  than  10  percent  of  the  out¬ 
standing  voting  securities  of  the  issuer 
regardless  of  the  acquiring  person’s 
Intent. 

The  requirement  that  holdings  of  vot¬ 
ing  securities  be  “solely  for  investment 
purposes”  also  appears  in  55  802.64  and 
802.64a.  Because  the  exemption  con¬ 
tained  in  subsection  (c)(9)  does  not 
apply  to  any  holdings  of  the  stock  of  an 
issuer  after  10  percent  of  the  Issuer’s 
stock  is  held,  the  Commission  is  consid¬ 
ering  the  possibility  of  changing  the  15 
percent  figure  in  §  802.64(b)  (5)  (A)  to  10 
percent,  so  that  the  conditional  exemp¬ 
tion  and  reporting  requirements  for  in¬ 
stitutional  Investors  would  apjJly  to  any 
holdings  which  are  too  large  to  qualify 
for  exemption  under  subsection  (c)(9). 
The  Commission  specifically  invites  com¬ 
ment  concerning  whether  the  $25  mil¬ 
lion  figure  in  proposed  §  802.64(b)  (5)  (B) 
should  be  changed  in  this  event,  and,  tf 
so,  what  figure  would  be  appropriate  and 
why. 


The  Commission  is  also  considering 
whether  assets  may  ever  be  held  “solely 
for  investment  purposes”  (see  proposed 
i  802.51)  and  may  delete  this  reference. 

12.  SPECIAL  REPORTS  CONCERNING  CERTAIN 
GROCERY  AND  MILK  PRODUCTS  ACQUISITIONS 

Under  the  Commission’s  Special  Or¬ 
der  of  February  14,  1973  (pursuant  to 
its  Resolution  of  November  29,  1967), 
certain  persons  contemplating  acquisi¬ 
tions  of  voting  securities  or  assets  of  a 
person  engaged  in  whole  or  in  part  in 
wholesale  or  retail  grocery  distribution 
(SIC  Groups  514  and  541,  respectively), 
are  required  to  file  FTC  Forms  1859  A 
and  B  with  Supplement.  Under  the  Com¬ 
mission’s  Special  Order  of  October  7, 
1974  (pursuant  to  Its  Resolution  of  Oc¬ 
tober  7,  1974),  certain  persons  contem¬ 
plating  acquisitions  of  voting  securities 
or  assets  of  a  person  engaged  in  whole  or 
in  part  in  the  processing  or  distribution 
of  Class  I  milk  products  (SIC  product 
classes  20262  and  20264)  are  required  to 
file  an  FTC  Special  Report  on  Acquisi¬ 
tions  and  Mergers  by  Corporations  in  the 
Fluid  Milk  Products  Industry.  Under 
each  of  these  programs,  the  required  re¬ 
ports  must  be  submitted  under  a  time¬ 
table  different  from  that  required  for  the 
Notification  and  Report  Form  under 
these  rules. 

In  order  to  obtain  the  information  re¬ 
quested  In  these  special  reports  at  the 
same  time  that  the  Notification  and  Re¬ 
port  Form  Is  submitted,  8  803.1  (b)  and 
(c)  require  that  the  special  reports  be 
filed  simultaneously  with  the  Notifica¬ 
tion  and  Report  Form  by  those  compa¬ 
nies  subject  to  both  the  Act  and  either 
of  these  special  reporting  programs.  At 
the  time  that  final  rules  are  promulgated, 
the  Commission  Intends  to  modify  these 
reporting  programs  so  that  duplicative 
filings  of  the  special  reports  will  not  be 
required. 

13.  STATEMENT  OF  REASONS  FOR 
NONCOMPLIANCE 

Under  the  Act,  a  person  required  to 
file  notification  by  section  (a)  or  to  pro¬ 
vide  additional  Information  or  documen¬ 
tary  material  pursuant  to  a  supplemental 
request  under  section  (e)  Is  required 
to  provide  a  “complete  response”  or,  if 
the  response  Is  not  complete,  to  provide 
a  “statement  of  the  reasons  for  such 
noncompliance.”  Subsection  (g)(2)  of 
the  Act  states  that  In  the  event  a  person 
fails  substantially  to  comply  with 
either  of  these  requirements,  a  U.S.  dis¬ 
trict  court  may  order  compliance  and 
(except  where  the  Issuer  In  a  tender  offer 
has  failed  substantially  to  comply)  shall 
extend  the  waiting  period  until  there 
has  been  substantial  compliance. 

The  Commission  has  taken  the  posi¬ 
tion,  In  8  803.3,  that  a  complete  response 
within  the  meaning  of  the  Act  Is  one 
which  Includes  all  requested  information. 
When  the  person  filing  notification  can¬ 
not  supply  a  complete  response,  8  803.3 
requires  further  information  concerning 
the  reasons  for  noncompliance.  In  the 
event  that  an  enforcement  agency  be¬ 
lieves  that  an  incomplete  response  does 
not  constitute  substantial  compliance.  It 


may  seek  civil  penalties  under  subsec¬ 
tion  (g)  (1)  or  an  order  requiring  compli¬ 
ance,  an  extension  of  the  waiting  period, 
and  other  equitable  relief  under  subsec¬ 
tion  (g)(2).  The  meaning  of  “substan¬ 
tial  compliance”  may  thus  be  determined 
by  the  district  courts  when  such  relief 
is  sought. 

Proposed  Rulemaking 
The  Commission  believes  it  desirable 
to  invite  additional  comments  on  these 
revised  proposed  rules,  because  of  their 
complexity  and  because  of  the  number 
of  changes  from  the  originally  proposed 
rules.  During  the  period  prior  to  promul¬ 
gation  of  final  rules,  the  Commission’s 
Transitional  Rule,  published  in  the  Fed¬ 
eral  Register  of  February  2,  1977  (Vol¬ 
ume  42,  number  22,  at  pages  6365-6366) 
remains  in  effect.  The  Commission  does 
not  intend  to  alter  the  filing  require¬ 
ments  under  its  existing  premerger  noti¬ 
fication  program  (pursuant  to  its  Reso¬ 
lution  Requiring  Notification  and  Sub¬ 
mission  of  Special  Reports  Relating  to 
Corporate  Mergers  or  Acquisitions,  dated 
August  15.  1974)  until  after  these  rules 
become  effective  and  are  In  operation. 

Hie  Commission  proposes  the  follow¬ 
ing  amendment  to  Title  16,  Chapter  I, 
by  adding  a  new  Subchapter  H — Rules. 
Regulations.  Statements,  and  Interpre¬ 
tations  under  the  Hart-Scott-Rodino 
Antitrust  Improvements  Act  of  1976 — 
and  Parts  801,  802,  and  803  under  the 
Subchapter  (Part  800  would  be  re¬ 
served)  . 

PART  801— COVERAGE  RULES 

Sec. 

801.1  Definitions. 

8013  Acquiring  and  acquired  persons. 

801 .8  Act! Titles  in  or  affecting  commerce. 

801.4  Indirect  acquisitions. 

801.10  Value  of  voting  securities  and  assets. 

801.11  Annual  net  sales  and  total  assets. 

801.12  Calculating  percentage  of  voting  se¬ 

curities  or  assets. 

801.13  Voting  securities  or  assets  to  be  held 

as  a  result  of  acquisition. 

801.14  Holdings  of  affiliates. 

801.15  Aggregate  total  amount  of  voting  se¬ 

curities  and  assets. 

801.20  Incremental  acquisitions  prior  to  ex¬ 

ceeding  threshold. 

801.21  Acquisitions  subsequent  to  exceed¬ 

ing  threshold. 

801.30  Tender  offers  and  acquisitions  of  vot¬ 
ing  securities  from  third  parties. 
801.40  Formation  of  Joint  ventures. 

§  801.1  Definitions. 

When  used  in  this  section  and  these 
rules —  • 

(a)  (1)  Person.  Except  as  provided  in 
8  801.12,  the  term  “person”  means  an 
entity  together  with  any  and  all  other 
entitles  controlled  by,  controlling,  or  un¬ 
der  common  control  (by  an  entity)  with, 
such  entity. 

Examples:  1.  In  the  case  of  corporations, 
“person”  encompasses  the  entire  corporate 
structure,  Including  all  parent  corporations, 
subsidiaries  and  divisions  (whether  consoli¬ 
dated  or  unconsolidated,  and  whether  incor¬ 
porated  or  unincorporated),  and  all  related 
corporations  under  common  control  with  any 
of  the  foregoing. 

2.  Corporations  A  and  B  are  each  controlled 
by  the  same  foreign  state.  They  are  not  In¬ 
cluded  within  the  same  "person,”  although 
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the  corporations  are  under  common  control, 
because  the  foreign  state  which  controls 
them  is  not  an  "entity”  (see  {  801.1(a)  (2) ). 
Therefore,  the  corporations  are  not  “under 
common  control  (by  an  entity)”  within  the 
meaning  of  this  subparagraph.  Corporations 
A  and  B,  however,  each  constitute  a  separate 
"person”  which  includes  any  entities  each 
may  control. 

3.  Since  a  natural  person  is  an  entity  (see 
S  801.1  (a)  (2) ),  a  natural  person  and  a  cor¬ 
poration  which  he  or  she  controls  are  part 
of  the  same  “person.”  If  that  natural  person 
controls  two  otherwise  separate  corporations, 
both  corporations  and  the  natural  person 
are  all  part  of  the  same  "person.” 

(2)  Entity.  The  term  “entity”  means 
any  natural  person,  corporation,  com¬ 
pany,  partnership,  joint  venture,  associ¬ 
ation,  joint-stock  company,  trust,  foun¬ 
dation,  found,  institution,  society,  union, 
club  or  other  group  organized  for  any 
purpose  whether  incorporated  or  not, 
wherever  located  and  of  whatever  citi¬ 
zenship  or  domicile;  or  any  receiver, 
trustee  in  bankruptcy  or  similar  official 
or  any  liquidating  agent  for  any  of  the 
foregoing.  In  his  or  her  capacity  as  such; 
or  any  joint  venture  which  has  not  been 
formed  but  the  acquisition  of  the  voting 
securities  or  other  interest  in  which 
would  require  notification  under  this  sec¬ 
tion  and  these  rules;  Provided  however. 
That  the  term  “entity”  shall  not  include 
any  foreign  state,  foreign  government, 
or  agency  thereof  (other  than  a  corpo¬ 
ration  or  other  business  or  commercial 
operation  engaged  in  commerce),  nor 
any  of  the  United  States,  or  any  political 
subdivision  or  agency  thereof  (other 
than  a  corporation  engaged  in 
commerce) . 

(3)  Ultimate  parent  entity.  The  term 
“ultimate  parent  entity”  means  that  en¬ 
tity  included  within  a  person  which  Is 
not  controlled  by  any  other  entity,  and 
which  controls  directly  or  indirectly  all 
other  entities  included  within  such 
person. 

Examples:  1.  If  corporation  A  holds  100 
percent  of  the  stock  of  subsidiary  B,  and  B 
holds  75  percent  of  the  stock  of  its  subsidiary 
C,  corporation  A  is  the  ultimate  parent  en¬ 
tity,  since  it  controls  subsidiary  B  directly 
and  subsidiary  C  Indirectly,  and  since  It  is 
the  entity  within  the  person  which  is  not 
controlled  by  any  other  entity. 

2.  If  corporation  A  is  controlled  by  natural 
person  D,  natural  person  D  is  the  ultimate 
parent  entity. 

(b)  Control.  (1)  The  term  “control” 
(as  used  in  the  terms  “control,”  “con¬ 
trolling,”  “controlled  by,”  and  “under 
common  control  •  •  •  with”)  means 
either  (A)  holding  (excluding  any  hold¬ 
ings  of  affiliates)  50  percent  or  more  of 
the  outstanding  voting  securities  of  an 
Issuer;  or  (B)  contractual  power  to  pres¬ 
ently  designate  a  majority  of  the  direc¬ 
tors  or  trustees  of  an  entity. 

Example:  Corporation  A  holds  100  percent 
of  the  stock  of  corporation  B,  76  percent  of 
the  stock  of  corporation  C,  60  percent  of  the 
stock  of  corporation  D,  and  30  percent  of  the 
stock  of  corporation  E.  Corporation  A  con¬ 
trols  corporations  B,  C,  and  D,  but  not  cor¬ 
poration  E.  Corporation  A  is  the  ultimate 
parent  entity  of  a  person  comprised  of  cor¬ 
porations  A,  B,  C,  and  D,  and  each  of  these 
corporations  (but  not  corporation  E)  is  “in¬ 
cluded  within  the  person.” 


(c)  Hold.  The  term  "hold"  (as  used 
In  the  terms  “hold,”  “holds,”  “holding," 
and  “held”)  means  record  or  beneficial 
ownership,  whether  direct,  or  indirect 
through  agents,  brokers,  nominees,  con¬ 
trolled  entities,  or  other  means.  The 
holdings  of  the  spouse  and  minor  chil¬ 
dren  of  a  natural  person  shall  be  deemed 
holdings  of  that  person. 

Example:  If  a  stockbroker  holds  stock  in 
"street  name”  for  the  account  of  a  natural 
person,  both  the  stockbroker  (who  has  rec¬ 
ord  title)  and  the  natural  person  (who  has 
beneficial  ownership)  “hold”  that  stock. 
(But  the  acquisition  of  the  stock  by  the 
broker  may  be  exempt;  see  S  802.60.) 

(d)  Affiliate.  A  person  is  an  “affiliate” 
of  another  person  if  either  (1)  the  en¬ 
tities  included  within  such  person  hold 
an  aggregate  total  of  at  least  25  but  less 
than  50  percent  of  the  outstanding  vot¬ 
ing  securities  of  the  ultimate  parent  en¬ 
tity  of  such  other  person;  or  (2)  the 
entities  included  within  such  other  per¬ 
son  hold  an  aggregate  total  of  at  least 
25  but  less  than  50  percent  of  the 
outstanding  voting  securities  of  the  ulti¬ 
mate  parent  entity  of  such  person. 

Examples:  1.  Corporation  A  is  the  ultimate 
parent  entity  within  person  A;  corporation 
B  is  the  ultimate  parent  entity  within  per¬ 
son  B.  Person  A  is  an  "affiliate”  of  person  B 
if  the  aggregate  holdings  of  the  voting  secu¬ 
rities  of  corporation  B  by  corporation  A  (and 
all  other  entities  included  within  person  A) 
are  equal  to  or  exceed  25  percent,  but  are 
less  than  50  percent,  of  the  outstanding  vot¬ 
ing  securities  of  B.  (If  the  holdings  equal  or 
exceed  60  percent,  then  A  controls  B  and 
they  are  not  affiliates.)  Person  A  may  also 
be  an  affiliate  of  person  B  if  the  aggregate 
holdings  of  the  voting  securities  of  corpora¬ 
tion  A  by  person  B  amount  to  at  least  25 
percent,  but  less  than  60  percent,  of  the  out¬ 
standing  voting  securities  of  corporation  A. 

2.  Corporation  C  Is  controUed  by  corpora¬ 
tion  D.  Corporation  C  cannot  Itself  be  an 
"affiliate”  of  anyone  else,  because  “entitles” 
cannot  be  affiliates  of  other  "entities.”  Only 
“persons”  may  be  affiliates,  and  they  may  be 
affiliates  only  of  other  “persons  ”  The  hold¬ 
ings  of  corporation  C  must  be  aggregated 
with  those  of  its  ultimate  parent  and  of  all 
other  entities  within  that  person,  for  pur¬ 
poses  of  determining  whether  that  person  is 
an  affiliate  of  any  other  person. 

3.  A  partnership,  a  natural  person,  or  any 
other  entity  which  does  not  Issue  voting 
securities  can  be  an  “affiliate”  of  another 
person  only  by  reason  of  its  holdings  (or  the 
holdings  of  any  entitles  it  controls)  of  the 
stock  of  the  ultimate  parent  entity  of  that 
other  person. 

(e)  Security.  The  term  "security” 
means  any  note,  stock,  treasury  stock, 
bond,  debenture,  evidence  of  indebted¬ 
ness,  collateral-trust  certificate,  certifi¬ 
cate  of  Interest  or  participation  in  any 
profit-sharing  agreement,  preorganiza¬ 
tion  certificate  or  subscription,  trans¬ 
ferable  share,  investment  contract,  vot¬ 
ing-trust  certificate,  certificate  of  deposit 
for  a  security,  or,  in  general,  any  interest 
or  instrument  commonly  known  as  a  “se¬ 
curity,”  or  any  certificate  of  interest  or 
participation  in,  temporary  or  interim 
certificate  for,  receipt  for,  guarantee  of, 
or  warrant  or  right  to  subscribe  to  or  to 
purchase,  any  of  the  foregoing. 

(f.»  (1)  Voting  securities.  The  term 
“voting  securities”  means  any  securities 
which  at  present  or  upon  conversion  en¬ 


title  the  owner  or  holder  thereof  to  vote 
for  the  election  of  directors  of  the  issuer 
or,  with  respect  to  unincorporated  is¬ 
suers,  persons  exercising  similar  func¬ 
tions. 

(2)  Conversion.  The  term  “conver¬ 
sion”  means  the  conversion,  without  the 
payment  of  additional  consideration,  of 
securities  not  presently  entitled  to  vote 
into  securities  entitled  to  vote.  Transfer 
costs  and  fees,  and  any  payments  made 
to  complete  fractional  shares,  shall  not 
be  deemed  additional  consideration. 

Examples:  1.  The  acquisition  of  convertible 
debentures  which  are  convertible  without 
the  payment  of  additional  consideration  is 
an  acquisition  of  “voting  securities.”  Notifi¬ 
cation  must  be  filed  prior  to  acquisition  of 
such  securities  if  the  criteria  of  subsection 
(a)  are  satisfied. 

2.  Options  and  warrants  are  not  "voting 
securities”  for  purposes  of  this  section,  since 
the  payment  of  additional  consideration  is 
necessary  to  exercise  the  options  or  warrants. 
Notification  need  not  be  filed  prior  to  the 
acquisition  of  such  securities,  but  may  be 
required  prior  to  exercising  the  options  or 
warrants,  if  the  criteria  of  subsection  (a) 
are  otherwise  satisfied  at  that  time. 

(g)  Tender  offer.  The  term  “tender  of¬ 
fer”  means  any  offer  to  purchase  voting 
securities  which  is  a  tender  offer  within 
the  meaning  of  section  14  of  the  Securi¬ 
ties  Exchange  Act  of  1934,  15  U.S.C.  78n. 

(h)  Cash  tender  offer.  The  term  “cash 
tender  offer”  means  any  tender  offer  in 
which  cash  is  the  only  consideration  of¬ 
fered  to  the  holders  of  the  voting  securi¬ 
ties  sought  to  be  acquired. 

(i)  Solely  for  investment  purposes. 
Voting  securities  are  held  or  acquired 
“solely  for  investment  purposes”  If  the 
person  holding  or  acquiring  such  voting 
securities  has  no  intention  of  participat¬ 
ing  in  the  formulation,  determination  or 
direction  of  the  basic  business  decisions 
of  the  issuer. 

Example:  If  a  person  holds  stock  “solely 
for  investment  purposes"  and  thereafter  de¬ 
cides  to  Influence  or  participate  in  manage¬ 
ment  of  the  issuer  of  that  stock,  the  stock  is 
no  longer  held  “solely  for  investment  pur¬ 
poses.” 

(j)  Engaged  in  manufacturing.  A  per¬ 
son  shall  be  deemed  to  be  “engaged  in 
manufacturing"  if  It  produces  and 
derives  annual  sales  or  revenues  in  ex¬ 
cess  of  $1  million  from  products  within 
industries  2000-3999  as  coded  in  the 
Standard  Industrial  Classification  Man¬ 
ual  (1972  edition)  published  by  the  Ex¬ 
ecutive  Office  of  the  President,  Office  of 
Management  and  Budget. 

(k)  United  States.  The  term  “United 
States”  shall  include  the  United  States, 
the  commonwealths,  possessions  and  ter¬ 
ritories  thereof,  and  the  District  of 
Columbia. 

(l)  Commerce.  The  term  “commerce” 
shall  have  the  meaning  ascribed  to  that 
term  in  section  1  of  the  Clayton  Act,  15 
U.S.C.  12,  and  4  of  the  Federal  Trade 
Commission  Act,  15  UJS.C.  44. 

(m)  This  section.  References  to  “this 
section”  refer  to  section  7A  of  the  Clay¬ 
ton  Act,  15  UJS.C.  18A,  as  added  by 
section  201  of  the  Hart-Scott-Rodino 
Antitrust  Improvements  Act  of  1976,  Pub. 
L.  94-435.  References  to  specific  subsec¬ 
tions  refer  to  subsections  thereof. 
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§  801.2  Acquiring  and  acquired  persona. 

(a)  Any  person  who  is  acquiring  voting 
securities  or  assets  (other  than  cash), 
either  directly  or  indirectly,  or  through 
one  or  more  agents,  brokers,  or  other 
entities  acting  on  behalf  of  and  at  the 
specific  direction  of  such  person,  shall 
be  deemed  an  acquiring  person. 

<b)  Any  person  whose  voting  securities 
or  assets  (other  than  cash)  are  being  ac¬ 
quired  shall  be  deemed  an  acquired  per¬ 
son. 

(c)  For  purposes  of  this  section  and 
these  rules,  a  person  may  be  both  an  ac¬ 
quiring  person  and  an  acquired  person 
in  a  single  transaction. 

Example:  Corporation  A  plans  to  transfer 
certain  of  Its  assets  to  corporation  B  In  re¬ 
turn  for  voting  securities  of  B.  Since  cor¬ 
poration  A  Is  acquiring  voting  securities. 
A  Is  an  acquiring  person;  since  corporation 
B  is  acquiring  assets,  B  Is  also  an  acquiring 
person.  In  addition,  both  A  and  B  are  ac¬ 
quired  persons,  since  the  assets  of  A  are  being 
acquired,  and  the  voting  securities  of  B 
are  being  acquired. 

(d)  A  merger,  consolidation,  or  other 
transaction  combining  all  or  any  part 
of  the  business  of  two  or  more  persons 
shall  be  deemed  to  be  an  acquisition 
subject  to  this  section,  and  each  party 
to  such  a  transaction  shall  be  deemed 
both  an  acquiring  and  acquired  person. 

§  801.3  Activities  in  or  affecting  com¬ 
merce. 

Subsection  (a)(1)  is  satisfied  if  any 
entity  included  within  the  acquiring  per¬ 
son,  or  any  entity  included  within  the 
acquired  person,  is  engaged  in  commerce 
or  in  any  activity  affecting  commerce. 

Examples:  1.  A  foreign  subsidiary  of  a 
United  States  corporation  seeks  to  acquire 
a  foreign  business.  The  acquiring  person 
includes  the  United  States  parent  corpora¬ 
tion.  If  the  United  States  corporation,  or 
the  foreign  subsidiary,  or  any  entity  con¬ 
trolled  by  either  one  of  them,  is  engaged  in 
commerce  or  In  any  activity  affecting  com¬ 
merce,  the  acquisition  satisfies  subsection 
(a)(1).  Note,  however,  that  §5  802.50-802.52 
may  exempt  certain  acquisitions  otherwise 
within  subsection  (a)(1). 

2.  Even  if  none  of  the  entitles  in  example 
#1  is  engaged  in  commerce  or  In  any  activity 
affecting  commerce,  the  acquisition  never¬ 
theless  satisfies  subsection  (a)(1)  if  any  en¬ 
tity  included  within  the  acquired  person  Is 
so  engaged. 

§  801.4  Indirect  acquisitions. 

la)  Indirect  acquisitions.  If  the  ac¬ 
quiring  person  prior  to  an  acquisition 
did  not,  but  as  a  result  of  an  acquisition 
would,  control  the  issuer  whose  voting 
securities  are  being  directly  acquired, 
and  such  issuer  (and  all  entities  it  con¬ 
trols)  hold  an  aggregate  amount  of  the 
voting  securities  of  another  issuer  insuf¬ 
ficient  to  control  such  other  issuer,  then 
such  voting  securities  of  such  other  is¬ 
suer  shall  be  deemed  indirect  acquisitions 
of  the  acquiring  person.  Such  indirect 
acquisitions  shall  be  subject  to  the  re¬ 
quirements  of  this  section  if  the  criteria 
of  subsection  (a)  are  satisfied  with  re¬ 
spect  to  such  acquiring  person  and  the 
person  within  which  such  indirectly  ac¬ 
quired  issuer  is  included. 


<b>  Indirect  acquisitions:  Exemp¬ 
tions.  (1)  No  indirect  acquisition  shall 
be  exempt  from  the  requirements  of  this 
section  solely  because  the  direct  acqui¬ 
sition  of  which  it  is  a  part  is  exempt 
from  the  requirements  of  this  section. 

(2)  An  indirect  acquisition  may  be 
exempt  from  the  requirements  of  this 
section  under  subsection  (c)  or  any  of 
these  rules. 

Examples:  1.  Acquiring  person  A  proposes 
to  acquire  the  voting  securities  of  corpora¬ 
tion  B's  wholly  owned  subsidiary,  corpora¬ 
tion  S.  and  the  requirements  of  subsection 
(a)  are  otherwise  satisfied.  The  voting  secu¬ 
rities  of  issuers  held  but  not  controlled  by 
S  and  all  entitles  which  It  controls  are  being 
acquired  Indirectly  by  A.  Thus,  if  S  holds 
$15  million  of  the  voting  securities  of  corpo¬ 
ration  X.  and  A  and  X  also  satisfy  subsec¬ 
tions  (a)(1)  and  (a)(2),  A  must  file  notifi¬ 
cation  separately  with  respect  to  its  Indirect 
acquisition  of  voting  securities  of  X.  X  must 
file  notification  within  fifteen  days  after  A 
files,  pursuant  to  §  801.30. 

2.  In  the  previous  example.  If  A's  acquisi¬ 
tion  of  the  voting  securities  of  S  Is  exempt, 
A  may  still  be  required  to  file  notification 
with  respect  to  its  indirect  acquisition  of  the 
voting  securities  of  X,  unless  it  is  also  ex¬ 
empt. 

3.  In  the  previous  example,  assume  that 
As  acquisition  of  S  was  exempt,  but  that 
A  s  indirect  acquisition  of  X  was  not  exempt. 
If  A  wishes  to  acquire  S  prior  to  the  expi¬ 
ration  of  the  waiting  period  with  respect 
to  X.  S  must  place  its  holdings  of  X  into 
escrow,  or  A  must  otherwise  refrain  from 
acquiring  the  holdings  until  the  expiration 
of  the  waiting  period. 

§  801.10  Value  of  voting  securities  and 

assets. 

The  value  of  voting  securities  and  as¬ 
sets,  except  as  provided  in  §  801.13,  shall 
be  determined  as  follows : 

(a)  Voting  securities.  (1)  If  the  secu¬ 
rity  is  traded  on  a  national  securities 
exchange  or  is  authorized  to  be  quoted 
in  an  inter-dealer  quotation  system  of 
a  national  securities  association  regis¬ 
tered  with  the  United  States  Securities 
and  Exchange  Commission — 

(1)  And  the  acquisition  price  has  been 
determined,  the  value  shall  be  the  mar¬ 
ket  price  or  the  acquisition  price,  which¬ 
ever  is  greater;  or  if 

(ii)  The  acquisition  price  has  not  been 
determined,  the  value  shall  be  the  mar¬ 
ket  price. 

(2)  If  subparagraph  (1)  of  this  para¬ 
graph  is  inapplicable — 

(1)  But  the  acquisition  price  has  been 
determined,  the  value  shall  be  the  ac¬ 
quisition  price;  or  if 

(ii)  The  acquisition  price  has  not  been 
determined,  the  value  shall  be  the  fair 
market  value. 

(b)  <Assets.  (1)  The  total  assets  of  a 
person  shall  be  as  stated  in  accordance 
with  $  801.11. 

(2)  For  all  purposes  other  than  de¬ 
termining  the  total  assets  of  a  person, 
the  value  of  assets  shall  be  the  fair  mar¬ 
ket  value  of  the  assets,  or,  If  determined 
and  greater  than  the  fair  market  value, 
the  acquisition  price. 

(c)  For  purposes  of  this  rule  and  §  801. r 
13(a) (2) : 

(1)  Market  price.  The  market  price 
shall  be  the  closing  quotation  on  the 


last  business  day  of  the  week  prior  to 
the  filing  of  the  notification  required  by 
this  section.  If  such  closing  quotations 
are  available  in  more  than  one  market, 
the  person  filing  notification  may  select 
any  such  quotation. 

(2)  Acquisition  price.  The  acquisition 
price  shall  include  the  value  of  all  con¬ 
sideration  to  be  received  for  such  voting 
securities  and/or  assets. 

(3i  Fair  market  value.  The  fair  mar¬ 
ket  value  shall  be  determined  in  good 
faith  by  the  board  of  directors  of  the 
entity  controlling  the  acquiring  person, 
or,  in  the  case  of  unincorporated  per¬ 
sons,  officials  exercising  similar  func¬ 
tions;  or  by  a  person  delegated  that  re¬ 
sponsibility  by  such  board  or  officials.  In 
all  cases,  such  determination  must  be 
made  as  of  any  day  within  fifteen  calen¬ 
dar  days  prior  to  the  filing  of  the  noti¬ 
fication  required  by  this  section. 

§  801.11  Annual  net  sales  and  total 
assets. 

(a)  The  annual  net  sales  and  total 
assets  of  a  person  shall  Include  all  sales 
and  assets,  whether  foreign  or  domestic, 
except  as  provided  in  paragraph  (d)  of 
this  section. 

(b)  The  annual  net  sales  and  total 
assets  of  a  person  shall  be  as  stated  on 
the  most  recent  financial  statement  of 
that  person;  Provided: 

(1)  That  the  annual  net  sales  and 
total  assets  of  each  entity  included 
within  such  person  are  consolidated 
therein.  If  the  annual  net  sales  and  total 
assets  of  any  entity  or  entities  included 
within  the  person  are  not  consolidated 
in  such  statement,  such  annual  net  sales 
and  total  assets  of  the  person  filing  noti¬ 
fication  shall  be  computed  in  accord¬ 
ance  with  generally  accepted  accounting 
principles  to  include  the  non-duplicative 
annual  net  sales  and  non-duplicative 
total  assets  of  each  such  entity  or  en¬ 
tities;  and 

(2)  That  the  annual  net  sales  and 
total  assets  of  the  person  shall  be  re¬ 
stated,  in  accordance  with  generally  ac¬ 
cepted  accounting  principles,  to  reflect 
all  significant  acquisitions  and  disposi¬ 
tions  (exept  dispositions  of  assets  which 
continue  to  be  attributed  to  an  acquired 
person  pursuant  to  5  801.13(b))  by  any 
entity  included  within  the  person  which 
have  occurred  since  the  date  of  the  most 
recent  financial  statement. 

Examples:  1.  Person  A  Is  composed  of  en¬ 
tity  A,  subsidiaries  B1  and  B2  which  A  con¬ 
trols,  subsidiaries  Cl  and  C2  which  B1  con¬ 
trols,  and  subsidiary  C3  which  B2  controls. 
Suppose  that  A’s  most  recent  financial  state¬ 
ment  consolidates  the  annual  net  sales  and 
total  assets  of  Bl,  CU  and  C2,  but  not  B2 
and  C3.  In  order  to  determine  whether  per¬ 
son  A  meets  the  criteria  of  subsection  (a)  (2) , 
whether  as  an  acquiring  or  acquired  person, 
A  must  restate  Its  annual  net  sales  and  total 
assets  to  reflect  a  consolidation  into  A’s  fi¬ 
nancial  statement  of  the  non-dupllcatlve  an¬ 
nual  net  sales  and  non-dupllcatlve  total  as¬ 
sets  of  the  previously  unconsolidated  sub¬ 
sidiaries,  B2  and  C3.  This  consolidation  must 
be  performed  In  accordance  with  the  gen¬ 
erally  accepted  accounting  principles  used 
by  A  to  consolidate  the  annual  net  sales  and 
total  assets  of  Bl,  Cl  and  C2. 
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2.  In  example  No.  1,  If,  since  A’s  most  re¬ 
cent  financial  statement,  A  has  made  a  signif¬ 
icant  acquisition  of  assets,  the  total  asset* 
of  A  must  be  restated  to  reflect  tills  acquisi¬ 
tion.  If  the  acquisition  Is  of  assets  which  have 
a  significant  amount  of  sales  attributable 
thereto,  the  net  annual  sales  of  A  must  be 
restated  to  reflect  the  annual  net  sales  at¬ 
tributed  to  those  assets  In  accordance  with 
generally  accepted  accounting  principles. 

(c)  The  financial  statement  used  for 
purposes  of  determining  annual  net 
sales  and  total  assets  must  have  been 
prepared  in  accordance  with  the  gen¬ 
erally  accepted  accounting  principles 
normally  used  by  such  person  and  shall 
be  as  of  a  date  not  more  than  fifteen 
months  prior  to  the  date  of  notification 
under  this  section. 

(d)  No  assets  of  any  natural  person, 
other  than  voting  securities  and  income- 
producing  property,  shall  be  included  in 
determining  the  total  assets  of  a  person. 

§  801.12  Calculating  percentage  of  vot¬ 
ing  securities  or  assets. 

(a)  Voting  securities.  Any  issuer  whose 
voting  securities  are  being  acquired  shall 
be  deemed  an  “acquired  person”  in  cal¬ 
culating  the  percentage  of  voting  securi¬ 
ties  to  be  held  or  acquired  for  purposes 
of  subsection  (a)  (3)  (A) . 

Example:  Person  A  Is  oompo6ed  of  entity 
A  and  subsidiary  Al;  person  B  Ls  composed 
of  entity  B  and  subsidiary  Bl.  Assume  that 
Al  proposes  to  sell  assets  to  Bl  In  exchange 
for  common  stock  of  Bl.  Under  this  para¬ 
graph,  for  purposes  of  calculating  the  per¬ 
centage  of  voting  securities  to  be  held,  the 
“acquired  person”  Is  Bl.  (For  all  purposes, 
the  “acquiring  persons”  are  A  and  B.) 

(b)  Percentage  of  voting  securities.  (1) 
Whenever  this  section  or  these  rules  re¬ 
quire  calculation  of  the  percentage  of 
voting  securities  of  an  issuer  to  be  held 
or  acquired  by  a  person,  the  percentage 
shall  be  the  ratio,  expressed  as  a  per¬ 
centage,  of: 

(1)  The  sum  of  the  number  of  votes 
for  directors  of  the  issuer  presently  en¬ 
titled  to  be  cast  by  the  voting  securities 
to  be  held  or  acquired  by  such  person, 
plus  the  votes  which  such  person  would 
be  entitled  to  cast  upon  conversion  of  all 
voting  securities  to  be  held  or  acquired 
by  such  person  which  are  not  presently 
entitled  to  vote,  but  which  are  convert¬ 
ible  upon  the  occurrence  of  an  event 
certain  to  occur  within  five  years  or  con¬ 
vertible  at  the  option  of  the  holder;  to 

(ii)  The  sum  of  the  number  of  votes 
for  directors  of  the  issuer  presently  en¬ 
titled  to  be  cast  by  all  outstanding  voting 
securities,  plus  the  votes  represented  by 
conversion  of  voting  securities  of  the  is¬ 
suer  which  are  Included  in  the  numer¬ 
ator  by  reason  of  paragraph  Cb)  (1)  (i) 
of  this  section. 

(2)  Authorized  but  unissued  voting 
securities  and  treasury  securities  shall 
not  be  considered  securities  presently  en¬ 
titled  to  vote  for  directors  of  the  issuer. 

Example:  In  the  example  to  paragraph  (a), 
to  determine  what  percentage  of  Bl’s  voting 
securities  will  be  held  by  A  after  the  transac¬ 
tion,  all  voting  securities  of  Bl  held  by  A, 
the  “acquiring  person”  (Including  Al),  and 
by  A’s  affiliates,  must  be  aggregated.  See  also 
i  801.14.  In  addition.  If  A  holds  convertible 
securities  of  Bl  which  meet  the  definition  of 


voting  securities  In  I  801.1(f).  and  which  are 
convertible  at  A's  option  or  which  automati¬ 
cally  convert  within  five  years,  then  In  cal¬ 
culating  the  percentage  of  voting  securities 
held  by  A  these  securities  must  be  treated  as 
though  converted. 

(c)  Assets.  Any  entity  whose  assets 
(other  than  cash)  are  being  acquired 
shall  be  deemed  an  “acquired  person”  in 
calculating  the  percentage  of  assets  to 
be  held  or  acquired  for  purposes  of  sub¬ 
section  (a)  (3)  (A). 

Example:  In  the  example  to  paragraph  (a), 
for  purposes  of  calculating  the  percentage  of 
assets  to  be  held,  the  “acquired  person”  Is 
Al. 

(d)  Percentage  of  Assets.  Whenever 
this  section  or  these  rules  require  calcu¬ 
lation  of  the  percentage  of  assets  of  a 
person  to  be  held  or  acquired,  the  per¬ 
centage  shall  be  the  ratio,  expressed  as 
a  percentage,  of : 

(1)  The  value  of  the  assets  to  be  held 
or  acquired,  stated  in  accordance  with 
§  801.10(b)  (2) ;  to 

(2)  The  total  assets  of  the  entity  whose 
assets  are  being  acquired  (including  all 
entities  controlled  by  such  entity),  de¬ 
termined  in  accordance  with  generally 
accepted  accounting  principles. 

Example:  In  the  example  to  paragraph  (a) , 
the  percentage  of  the  assets  of  Al  to  be  held 
or  acquired  by  B,  the  "acquiring  person,”  Is 
the  following  percentage  fraction.  The  nu¬ 
merator  is  the  value  of  all  assets  to  be  ac¬ 
quired  in  the  transaction,  valued  In  accord¬ 
ance  with  $  801.10(b)  (2).  The  denominator  Is 
the  total  assets  of  Al,  prior  to  the  acquisi¬ 
tion,  determined  In  accordance  with  the  gen¬ 
erally  accepted  accounting  principles. 

§801.13  Voting  securities  or  assets  to  be 
held  as  a  result  of  acquisition. 

(a)  Voting  securities.  (1)  All  voting 
securities  of  the  Issuer  which  will  be 
held  by  the  acquiring  person  after  the 
consummation  of  the  acquisition  shall 
be  deemed  voting  securities  held  as  a 
result  of  such  acquisition.  Hie  value  of 
such  voting  securities  shall  be  the  sum 
of  the  value  of  the  voting  securities  to 
be  acquired,  determined  in  accordance 
with  §  801.10,  and  the  value  of  the  voting 
securities  previously  held  by  the  acquir¬ 
ing  person,  determined  in  accordance 
with  subparagraph  (2)  of  this  para¬ 
graph. 

(2)  The  value  of  voting  securities  of 
the  issuer  held  prior  to  an  acquisition 
shall  be: 

(1)  If  the  security  is  traded  on  a 
national  securities  exchange  or  is  au¬ 
thorized  to  be  quoted  in  an  interdealer 
quotation  system  of  a  national  securities 
association  registered  with  the  United 
States  Securities  and  Exchange  Com¬ 
mission,  the  market  price  calculated  in 
accordance  with  §  801.10(c)  (1) ;  or 

(ii)  If  subdivision  (1)  is  not  appli¬ 
cable,  the  fair  market  value  as  provided 
in  §  801.10(c)  (3). 

(b)  Assets.  (1)  All  assets  being  ac¬ 
quired  from  the  acquired  person  shall 
be  assets  held  as  a  result  of  the  acqui¬ 
sition.  The  value  of  such  assets  shall  be 
determined  in  accordance  with  $  801.10. 

(2)  Assets  which  were  acquired  by  the 
acquiring  person  from  the  acquired  per¬ 
son  within  180  calendar  days  preceding 


the  date  of  filing  of  the  notification  re¬ 
quired  by  this  section: 

(1)  Shall  be  deemed  assets  of  the 
acquired  person  held  by  the  acquiring 
person  as  a  result  of  the  acquisition  for 
purposes  of  subsection  (a)(3)(B),  but 
not  for  purposes  of  subsection  (a)  (3) 

(A) .  The  value  of  such  assets  shall  be 
determined  in  accordance  with  8  801.10 
(b)  (2) ,  as  of  the  time  of  their  acquisi¬ 
tion: 

(ii)  Shall  be  deemed  assets  of  the 
acquired  person  for  purposes  of  sub¬ 
section  (a)  (2) ,  but  not  for  purposes  of 
subsection  (a)(3)(A)  or  8  801.12(d)(2). 
Such  assets  shall  not  be  deemed  “dispo¬ 
sitions”  of  the  acquired  person  for  pur¬ 
poses  of  8  801.11(b)  (2) ; 

(iii)  Shall  be  deemed  assets  of  the 
acquired  person  held  by  the  acquiring 
person  as  a  result  of  the  acquisition  for 
all  purposes  under  this  section  and  these 
rules  not  specified  in  subdivisions  (i)  or 
(ii)  of  this  subparagraph. 

Example:  Acquiring  person  A  makes  two 
acquisitions  of  assets  from  person  B,  ninety 
days  apart,  and  wishes  to  determine  whether 
notification  Is  necessary  prior  to  the  second 
acquisition.  For  purposes  of  the  percentage 
test  of  subsection  (a)(3)(A),  A  would  hold 
only  the  assets  it  acquired  In  the  second 
acquisition.  For  purposes  of  the  $15  million 
test  of  subsection  (a)(3)(B),  however,  A 
must  aggregate  both  of  Its  acquisitions  and 
must  value  each  as  of  the  time  of  Its  acqui¬ 
sition.  The  total  assets  Of  B.  for  purposes  of 
subsection  (a)(2),  shall  be  the  total  assets 
of  B  prior  to  the  first  acquisition  by  A;  for 
purposes  of  the  denominator  In  the  percent¬ 
age  test  of  subsection  (a)  (3)  (A) ,  the  total 
assets  of  B  may  reflect  the  earlier  sale  as  a 
“significant  disposition”;  see  8  801.11(b)(2). 
The  total  assets  of  A  do  not  Include  the  assets 
acquired  by  A  In  Its  first  acquisition  from  B. 

§  801.14  Holdings  of  affiliates. 

(a)  Pursuant  to  subsection  (b)  (3) 

(B) ,  the  amount  or  percentage  of  vot¬ 
ing  securities  or  assets  of  a  person  which 
are  acquired  or  held  by  an  acquiring 
person,  whenever  required  to  be  deter¬ 
mined  by  this  section  or  these  rules,  shall 
be  determined  by  aggregating  the 
amount  or  percentage  of  such  voting  se¬ 
curities  or  assets  held  or  acquired  by 
such  acquiring  person  and  each  affiliate 
thereof. 

Examples:  1.  In  the  examples  of  88  801.12, 
801.13,  801.15,  801.20,  and  801.21,  and  any 
other  rules  which  refer  to  an  acquiring  per¬ 
son,  the  amount  or  percentage  of  voting  se¬ 
curities  or  assets  held  by  the  acquiring  per¬ 
son,  for  purposes  of  subsection  (a)(3), 
should  be  determined  by  aggregating  the 
holdings  of  the  acquiring  person  with  those 
of  Its  affiliates. 

2.  Person  A  Is  composed  of  corporation  A 
and  subsidiaries  Bl  and  B2.  Corporation  Bl 
proposes  to  acquire  voting  securities  of  cor¬ 
poration  T.  Bl  and  B2  together  hold  25  per¬ 
cent  of  the  voting  securities  of  corporation 
F.  If  corporation  F  Is  the  ultimate  parent 
entity  within  another  person,  then  person  F 
Is  an  affiliate  of  person  A.  See  8  801.1(d). 
Subsection  (b)  (3)  (B)  requires  that  A  ag¬ 
gregate  F's  holdings  in  T  with  Its  own  hold¬ 
ings  In  determining  whether  the  test  of  sub¬ 
section  (a)  (3)  Is  satisfied. 

(b)  For  purposes  of  subsection  (b)  (3) 
(B) ,  the  holdings  of  an  affiliate  shall  not 
include  the  holdings  of  any  affiliate  of 
such  affiliate. 
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Example:  In  example  No.  2  to  paragraph 
(a)  of  this  rule.  If  corporation  P  and  the 
entitles  It  controls  hold  25  percent  of  the 
outstanding  voting  securities  of  corporation 
N,  and  N  ls  an  ultimate  parent  entity,  then 
N  Is  an  affiliate  of  P.  Paragraph  (b)  of  this 
rule  provides  that  N’s  holdings  of  T's  voting 
securities  need  not  be  aggregated  with  the 
holdings  of  P  for  purposes  of  A’s  proposed 
acquisition  of  the  voting  securities  of  T.  Only 
the  voting  securities  held  by  A’s  own  affili¬ 
ate  P  (and  the  entitles  controlled  by  P) ,  and 
not  the  holdings  of  P's  affiliates,  must  be 
aggregated  with  the  holdings  of  A. 

§  801.15  Aggregate  total  amount  of  vot¬ 
ing  securities  and  assets. 

For  purposes  of  subsection  (a)  (3)  (B) , 
the  aggregate  total  amount  of  voting 
securities  and  assets  shall  be  the  sum 
of: 

(a)  The  value  of  all  voting  securities 
of  the  acquired  person,  calculated  in  ac¬ 
cordance  with  58  801.10(a)  and  801.13 

(a),  which  the  acquiring  person  would 
hold  as  a  result  of  the  acquisition;  and 

(b)  the  value  of  all  assets  of  the  ac¬ 
quired  person,  calculated  in  accordance 
with  55  801.10(b)(2)  and  801.13(b). 
which  the  acquiring  person  would  hold 
as  a  result  of  the  acquisition. 

Examples:  1.  Acquiring  person  A  and  Its 
affiliates  previously  acquired  $6  million  of 
the  voting  securities  of  corporation  X.  A  now 
Intends  to  acquire  $8  million  of  X’s  assets. 
Pursuant  to  §  801.13(a),  A  must  determine 
the  present  value  of  the  previously  acquired 
securities  In  order  to  determine  whether  the 
proposed  acquisition  Is  subject  to  the  re¬ 
quirements  of  this  section.  If  these  securities 
have  a  present  value  of  more  than  $7  million, 
the  acquisition  Is  subject  to  the  require¬ 
ments  of  this  section  since,  as  a  result  of 
it,  A  would  hold  an  aggregate  total  amount 
of  the  voting  securities  and  assets  of  B  in 
excess  of  $15  million.  * 

2.  In  the  previous  examole,  assume  that 
the  assets  acquisition  occurred  first,  and  that 
the  acquisition  of  the  voting  securities  Is  to 
occur  more  than  six  months  after  the  first 
acquisition.  Since  the  assets  are  no  longer  to 
be  considered  assets  of  B,  see  §  801.13(b)  (2), 
they  need  not  be  aggregated  with  the  second 
acquisition.  Therefore,  the  second  acquisi¬ 
tion  would  be  subject  to  the  requirements  of 
this  section  by  reason  of  subsection  (a)  (3) 
(B)  only  If  the  acquisition  price  or  market 
value  of  the  securities  to  be  acquired  exceeds 
$15  million. 

§  801.20  Incremental  acquisitions  prior 
to  exceeding  threshold. 

Any  particular  acquisition,  even 
though  part  of  a  sequence  eventually  at¬ 
taining  a  threshold  level  of  subsection 

(a)  (3) ,  is  not  subject  to  the  requirements 
of  this  section  unless  as  a  result  of  the 
acquisition  the  acquiring  person’s  hold¬ 
ings  would  meet  or  exceed  a  threshold 
level  of  subsection  (a)  (3) . 

§  801.21  Acquisitions  subsequent  to  ex¬ 
ceeding  threshold. 

Example:  Corporation  A  plans  to  acquire 
$16  million  of  corporation  B’s  voting  securi¬ 
ties  In  a  series  of  four  equal  acquisitions, 
and  the  requirements  of  subsections  (a)  (1) 
and  (a)(2)  are  satisfied.  The  requirements 
of  this  section  need  be  observed  only  with 
respect  to  the  fourth  acquisition. 

Acquisitions  meeting  the  criteria  of 
subsection  (a),  and  not  otherwise  ex¬ 


empted  by  subsection  (c)  or  5  802.21  or 
any  other  of  these  rules,  are  subject  to 
the  requirements  of  this  section  even 
though: 

(a)  Earlier  acquisitions  of  assets  or 
voting  securities  may  have  been  subject 
to  the  requirements  of  this  section; 

(b)  The  acquiring  person’s  holdings 
initially  may  have  passed  a  threshold 
level  of  subsection  (a)  (3)  before  the  ef¬ 
fective  date  of  these  rules;  or 

(c)  The  acquiring  person’s  holding 
initially  may  have  passed  a  threshold 
level  of  subsection  (a)  (3)  by  increases  in 
market  values  or  other  events  other  than 
acquisitions. 

Examples:  1.  Person  A  acquires  $10  million 
of  the  voting  securities  of  person  B  before 
the  effective  date  of  these  rules.  If  A  wishes 
to  acquire  an  additional  $6  million  of  the 
voting  scurltles  of  B  after  the  effective  date 
of  the  rules,  notification  will  be  required 
under  subsection  (a)  (3)  (B)  If  the  other  cri¬ 
teria  of  subsection  (a)  are  satisfied. 

2.  In  example  #1.  assume  that  the  value 
of  the  votlgn  securities  of  B  originally  ac¬ 
quired  by  A  has  reached  a  present  value  ex¬ 
ceeding  $15  million.  If  A  wishes  to  acquire 
any  additional  voting  securities  or  assets  of 
B,  notification  will  be  required  If  the  other 
criteria  of  subsection  (a)  are  satisfied.  See 
I  801.13(a). 

§  801.30  Tender  offers  and  acquisitions 
of  voting  securities  from  third  parties. 

In  the  case  of  all  transactions  other 
than  mergers  or  consolidations,  but  in¬ 
cluding  tender  offers,  in  which-securities 
are  to  be  acquired  from  a  holder  other 
than  the  issuer  (or  an  entity  included 
within  the  same  person  as  the  issuer,  or 
any  agent  or  broker  for  the  issuer  or  any 
such  entity) : 

(a)  The  person  within  which  such  is¬ 
suer  is  included  shall  be  deemed  the  ac¬ 
quired  person. 

(b)  The  waiting  period  required  under 
this  section  shall  commence  upon  the 
filing  of  notification  by  the  acquiring 
person  as  provided  under  55  803.1  and 
803.10. 

(c)  The  acquired  person  shall  file  the 
notification  required  by  this  section,  in 
accordance  with  these  rules,  no  later 
than  5  p.m.  Eastern  Time  on  the  fifteenth 
(or,  in  the  case  of  cash  tender  offers,  the 
tenth)  calendar  day  following  the  date 
of  receipt,  as  defined  by  5  803.10(a).  by 
the  Federal  Trade  Commission  and  As¬ 
sistant  Attorney  General  of  the  notifica¬ 
tion  filed  by  the  acquiring  person.  Should 
the  fifteenth  (or,  in  the  case  of  cash  ten¬ 
der  offers,  the  tenth)  calendar  day  fall 
on  a  weekend  day  or  federal  holiday,  the 
notification  shall  be  filed  no  later  than 
10  a.m.  Eastern  Time  on  the  next  fol¬ 
lowing  business  day. 

Examples:  1.  Acquiring  person  A  proposes 
to  acquire  tbe  voting  securities  of  corporation 
B's  wholly-owned  subsidiary,  corporation  S, 
and  the  criteria  of  subsection  (a)  are  other¬ 
wise  satisfied.  Since  A  Is  acquiring  the  shares 
of  S  from  B,  an  entity  controlling  S,  this  rule 
does  not  apply  and  the  waiting  period  does 
not  begin  until  both  A  and  B  file  notification. 

2.  Acquiring  person  A  proposes  to  acquire 
$20  million  of  the  voting  securities  of  cor¬ 
poration  X  on  a  securities  exchange,  and  the 
criteria  of  subsection  (a)  are  otherwise  sat¬ 


isfied.  The  waiting  period  begins  when  A 
files  notification.  Corporation  X  must  file 
notification  within  fifteen  calendar  days  of 
A.  The  seller  of  the  X  shares  Is  not  subject 
to  any  obUgations  under  this  section. 

§  801.40  Formation  of  joint  ventures. 

(a)  Persons  who  contribute  to  the  for¬ 
mation  of  a  Joint  venture  in  return  for 
voting  securities  or  other  interests  in  the 
joint  venture  shall  be  deemed  acquiring 
persons.  The  joint  venture  to  be  formed 
shall  be  deemed  the  acquired  person. 

(b)  Unless  otherwise  exempted  by  this 
section  or  these  rules,  in  the  formation  of 
a  joint  venture,  an  acquiring  person 
otherwise  meeting  the  criteria  of  sub¬ 
sections  (a)  (1)  and  (a)  (3)  shall  be  sub¬ 
ject  to  the  requirements  of  this  section  if : 

(1)  (i)  Such  acquiring  person  has  an¬ 
nual  net  sales  or  total  assets  of  $100  mil¬ 
lion  or  more; 

(ii)  The  Joint  venture  will  have  assets 
of  $10  million  or  more;  and 

(iii)  At  least  one  other  acquiring  per¬ 
son  has  annual  net  sales  or  total  assets 
of  $10  million  or  more;  or 

(2)  (i)  Such  acquiring  person  has  an¬ 
nual  net  sales  or  total  assets  of  $10  mil¬ 
lion  or  more; 

(ii)  The  joint  venture  will  have  total 
assets  of  $100  million  or  more;  and 

(iii)  At  least  one  other  acquiring  per¬ 
son  has  annual  net  sales  or  total  assets 
of  $10  million  or  more. 

(c)  The  assets  of  the  joint  venture 
shall  be  deemed  to  include : 

(1)  All  assets  which  any  persons 
(whether  or  not  subject  to  the  require¬ 
ments  of  this  section)  contributing  to 
the  formation  of  the  joint  venture  have 
agreed  to  contribute  at  any  time; 

(2)  All  assets  for  which  agreements 
have  been  secured  for  the  joint  venture 
to  obtain  at  any  time;  and 

(3)  Any  amount  of  credit  or  any  obli¬ 
gations  of  the  joint  venture  which  the 
persons  contributing  to  its  formation 
have  agreed  to  guarantee,  at  any  time. 

(d)  The  commerce  requirement  of  sub¬ 
section  (a)(1)  shall  be  deemed  satisfied 
if: 

(1)  The  activities  of  any  acquiring 
person  are  in  or  affect  commerce,  or 

(2)  It  is  contemplated  by  the  joint 
venture  agreement  among  the  acquiring 
persons  that  the  activities  of  the  joint 
venture  will  be  in  or  will  affect  com¬ 
merce. 

Example:  Corporations  A,  B.  and  C  agree 
to  enter  Into  a  Joint  venture  V.  A  has  more 
than  $100  million  In  annual  net  sales.  B  has 
more  than  $10  million  In  total  assets.  Both 
C's  total  assets  and  Its  annual  net  sales  are 
lass  than  $10  mUllon.  All  of  the  corporations 
are  engaged  In  commerce.  The  corporations 
have  agreed  to  make  a  total  Initial  contribu¬ 
tion  to  the  Joint  venture  of  $6  million  In 
assets  and  to  make  contributions  of  an  ad¬ 
ditional  $6  million  In  each  of  the  next  three 
years.  Under  paragraph  (c).  the  assets  of  the 
Joint  venture  are  $24  million.  Under  para¬ 
graph  (b) ,  only  corporation  A  must  file  noti¬ 
fication,  and  only  then  If  corporation  A  meets 
a  criterion  of  subsection  (a)  (3) — that  Is.  If 
It  will  be  acquiring  15  percent  or  $15  million 
of  the  voting  securities  of  the  Joint  venture. 
The  Joint  venturers  need  not  file  notification 
on  behalf  of  V,  but  V  will  be  subject  to  the 
waiting  period;  see  {  802.41. 


FEDERAL  REGISTER,  VOL  42,  NO.  147 — MONDAY,  AUGUST  1,  1977 


39052 


PROPOSED  RULES 


PART  802— EXEMPTION  RULES 

Sec. 

802.6  Federal  agency  approval. 

802.8  Certain  supervisory  acquisitions. 

802.9  Acquisitions  solely  for  Investment 

purposes. 

802.10  Stock  dividends  and  splits. 

802.20  Minimum  dollar  value. 

802.21  Acquisitions  of  voting  securities 

after  exceeding  notification 
threshold. 

802.22  Acquisitions  of  voting  securities  re¬ 

crossing  same  notification  thresh¬ 
old. 

802-23  Amended  or  renewed  tender  offers. 

802.30  Repurchase  of  own  voting  securi¬ 

ties. 

802.31  Conversion  of  voting  securities. 

802.32  Intra-enterprise  transactions. 

802.40  Exempt  Joint  ventures. 

802.41  Joint  ventures  at  time  of  formation. 

802.50  Acquisitions  of  foreign  assets  or  of 

voting  securities  of  a  foreign  Is¬ 
suer. 

802.51  Acquisitions  Involving  only  foreign 

persons. 

802.52  Acquisitions  by  or  from  foreign 

governmental  corporations. 

802.60  Acquisitions  by  agents. 

802.61  Acquisitions  In  escrow. 

802.62  Acquisitions  by  underwriters. 

802.63  Certain  acquisitions  by  creditors 

and  Insurers. 

802.64  Acquisitions  of  voting  securities  by 

certain  Institutional  Investors 
and  others. 

802.64a  Acquisitions  of  voting  securities  by 
certain  Institutional  Investors 
and  others — Alternate  rule. 

802.70  Acquisitions  pursuant  to  order. 

802.71  Acquisitions  by  gift,  succession  or 

devise. 

§  802.6  Federal  agency  approval. 

For  the  purposes  of  subsections  (c)  (6) 
and  (c)(8),  the  term  “information  and 
documentary  material”  includes  all 
documents,  application  forms,  and  all 
written  submissions  of  any  type  whatso¬ 
ever.  In  lieu  of  providing  all  such  in¬ 
formation  and  documentary  material,  or 
any  portion  thereof,  an  index  describing 
such  information  and  documentary  ma¬ 
terial  may  be  provided,  together  with  a 
certification  that  any  such  information 
or  documentary  material  not  provided 
will  be  provided  within  ten  calendar  days 
upon  request  by  the  Federal  Trade  Com¬ 
mission  or  Assistant  Attorney  General, 
or  a  delegated  official  thereof. 

§  802.8  Certain  supervisory  acquisitions. 

Pursuant  to  subsections  (c)(12)  and 

(d)  (2)  (B) ,  a  merger,  consolidation,  pur¬ 
chase  of  assets,  or  acquisition  requiring 
agency  approval  under  section  403  or  408 

(e)  of  the  National  Housing  Act,  12 
U.S.C.  1726,  1730a<e),  or  under  section  5 
of  the  Home  Owner’s  Loan  Act  of  1933, 12 
U.S.C.  1464,  shall  be  exempt  from  the  re¬ 
quirements  of  this  section,  including  spe¬ 
cifically  the  filing  requirement  of  subsec¬ 
tion  (c)  (8) ,  if  the  agency  whose  approval 
is  required  finds  that  approval  of  such 
merger,  consolidation,  purchase  of  assets, 
or  acquisition  is  necessary  to  prevent  the 
probable  failure  of  one  of  the  institutions 
involved. 


§  802.9  Acquisitions  solely  for  invest¬ 
ment  purposes. 

No  acquisition  of  voting  securities  shall 
be  exempt  from  the  requirements  of  this 
section  under  subsection  (c)  (9) : 

(a)  Even  though  as  a  result  of  the 
acquisition  the  holdings  of  the  acquiring 
person  would  not  exceed  10  percent  of  the 
outstanding  voting  securities  of  the  is¬ 
suer,  unless  such  acquisition  is  solely  for 
investment  purposes;  or 

(b)  If  as  a  result  of  the  acquisition, 
the  acquiring  person  would  hold  more 
than  10  percent  of  the  outstanding  vot¬ 
ing  securities  of  the  issuer. 

Examples:  1.  Acquiring  person  A  acquires 
6  percent  of  the  voting  securities  of  Issuer  X, 
solely  for  Investment  purposes,  and  the 
requirements  of  subsection  (a)  are  satisfied. 
The  acquisition  is  exempt  under  subsection 

(c) (9). 

2.  After  the  acquisition  In  example  #1, 
A  decides  to  acquire  an  additional  7  per¬ 
cent  of  the  voting  securities  of  X.  Regard¬ 
less  of  A’s  Intentions,  the  acquisition  Is  not 
exempt  under  subsection  (c)(9). 

3.  After  the  acquisition  of  example  No.  1, 
acquiring  person  A  decides  to  participate 
In  the  management  of  Issuer  X.  Any  sub¬ 
sequent  acquisitions  of  X  stock  by  A  would 
not  be  exempt  under -subsection  (c)(9). 

4.  The  affiliates  of  acquiring  person  B  hold 
an  aggregate  total  of  10  percent  of  the  vot¬ 
ing  securities  of  Issuer  X.  If  B  makes  any 
acquisition  of  the  voting  securities  of  X, 
it  cannot  be  exempt  under  subsection  (c)  (9) . . 

§  802.10  Stock  dividends  and  splits. 

The  acquisition  of  voting  securities, 
pursuant  to  a  stock  split  or  pro  rata 
stock  dividend,  or  pursuant  to  an  issue 
of  new  shares  offered  proportionally  to 
all  shareholders,  shall  be  exempt  from 
the  requirements  of  this  section  under 
subsection  (c)  (10) . 

§  802.20  Minimum  dollar  value. 

Pursuant  to  subsections  (c)(12)  and 

(d) (2)(B),  an  acquisition  (other  than 
in  connection  with  the  formation  of  a 
joint  venture)  which  would  be  subject 
to  the  requirements  of  this  section  and 
which  satisfies  subsection  (a)(3)(A), 
but  which  does  not  satisfy  subsection 
(a)  (3)  (B> ,  shall  be  exempt  from  the  re¬ 
quirements  of  this  section  if  as  a  result 
of  the  acquisition  the  acquiring  person 
would  not  hold: 

(a)  Assets  of  the  acquired  person 
valued  at  more  than  $10  million; 

(b)  Voting  securities  of  the  issuer 
valued  at  more  than  $10  million;  or 

(c)  Any  lesser  amount  of  voting  se¬ 
curities  which  confers  control  of  an 
issuer  with  annual  net  sales  or  total 
assets  of  $10  million  or  more. 

Examples:  1.  Acquiring  person  A  Intends 
to  acquire  16  percent  of  the  voting  securi¬ 
ties  of  corporation  X.  If  the  value  of  A’s 
holdings  In  X  (Including  all  voting  securi¬ 
ties  of  X  held  by  the  entitles  included  with¬ 
in  person  A  prior  to  the  acquisition,  or  by 
affiliates  of  A)  would  be  $10  million  or  less, 
the  acquisition  would  be  exempt  under  this 
rule. 

2.  Acquiring  person  B  holds  voting  securi¬ 
ties  of  corporation  X  valued  at  $9  million. 


B  now  Intends  to  acquire  assets  of  X  valued 
at  $7  million.  Since  the  aggregate  total 
amount  of  voting  securities  and  assets  of  X 
to  be  held  by  B  would  exceed  $15  million, 
subsection  (a)  (3)  (B)  Is  satisfied,  and  the 
acquisition  cannot  be  exempt  under  this 
rule. 

§  802.21  Acquisitions  of  voting  securi¬ 
ties  after  exceeding  notification 
threshold. 

(a)  For  purposes  of  this  rule  and 
§  802.22,  the  term  “notification  thresh¬ 
old”  means; 

(1)  (i)  For  all  acquisitions  other  than 
those  subject  to  §  802.64,  15  percent  of 
the  outstanding  voting  securities  of  an 
issuer,  or  an  amount  of  such  securities 
valued  at  $15  million;  or 

(ii)  In  the  case  of  an  acquisition  sub¬ 
ject  to  §  802.64,  the  least  amount  of  vot¬ 
ing  securities  exceeding  both  15  percent 
of  the  outstanding  voting  securities  of 
an  issuer  and  $25  million; 

(2)  25  percent  of  the  outstanding  vot¬ 
ing  securities  of  an  issuer;  or 

(3)  50  percent  of  the  outstanding  vot¬ 
ing  securities  of  an  issuer. 

(b)  Pursuant  to  subsection  (d)  (2)  (C) . 
an  acquisition  of  voting  securities  shall 
be  exempt  from  the  requirements  of  this 
section  if: 

(1)  The  acquiring  person  and  all  other 
persons  required  by  this  section  and 
these  rules  to  file  notification  previously 
filed  notification  with  respect  to  an 
earlier  acquisition  of  voting  securities  of 
the  same  issuer; 

(2)  The  acquisition  will  be  consum¬ 
mated  within  180  days  of  the  date  of 
filing  of  the  acquiring  person’s  earlier 
notification;  and 

(3)  (i)  The  acquisition  will  not  in¬ 
crease  the  holdings  of  the  acquiring  per¬ 
son  to  reach  or  exceed  a  notification 
threshold;  or 

(ii)  The  acquiring  person  declared  its 
intention,  in  an  affidavit  filed  with  the 
earlier  notification,  to  increase  its  hold¬ 
ings  to  reach  or  exceed  such  notifica¬ 
tion  threshold. 

Examples:  1.  Corporation  A  acquires  15 
percent  of  voting  securities  (or  $15  million 
In  value  of  such  securities)  of  corporation 
B  and  files  notification  as  required.  Within 
180  days,  A  acquires  additional  voting  securi¬ 
ties  of  B  but  not  In  a  sufficient  amount  to 
reach  25  percent  of  the  voting  securities 
of  B.  No  additional  notification  Is  required 
for  these  subsequent  acquisitions. 

2.  In  example  No.  1,  A  continues  to  ac¬ 
quire  B’s  securities.  Before  A’s  holdings  ex¬ 
ceed  25  percent  of  B's  outstanding  voting 
securities,  A  must  file  notification  and  wait 
the  prescribed  period  before  making  the  next 
acquisition. 

3.  In  example  No.  2,  within  the  180  days 
after  notification  A  continues  to  acquire  vot¬ 
ing  securities  of  B.  No  further  notification 
Is  required  until  A  plans  to  make  the  acquisi¬ 
tion  that  will  give  It  50  percent  ownership 
of  B.  (After  acquiring  50  percent  further 
acquisitions  of  voting  securities  are  exempt 
under  subsection  (c)  (3) .) 

4.  In  examples  No.  2  and  No.  3,  A  may 
avoid  the  need  to  file  reports  at  the  25 
and  50  percent  levels,  or  to  observe  a  waiting 
'period,  by  stating  In  the  affidavit  filed  wlth# 
Its  Initial  notification  that  it  Intends  to 
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acquire  25  (or  50)  percent  or  more  of  B's 
voting  securities  within  the  next  180  days. 
No  affidavit  would  be  necessary  If  A  stated 
In  Its  Initial  notification  that  It  would  ac¬ 
quire  25  (or  50)  percent  or  more  of  B’s  voting 
securities  In  the  original,  single,  acquisition. 

§  802.22  Acquisitions  of  voting  securi¬ 
ties  recrossing  same  notification 
threshold. 

(a)  For  purposes  of  this  rule,  the  term 
“notification  threshold”  shall  have  the 
meaning  assigned  by  S  802.21(a). 

(b)  Pursuant  to  subsection  (d)  (2)  (C) . 
an  acquisition  of  voting  securities  shall  be 
exempt  from  the  requirements  of  this 
section  if: 

(1)  The  acquiring  person  and  all  other 
persons  required  by  this  section  and  these 
rules  to  file  notification  previously  filed 
with  respect  to  an  earlier  acquisition  of 
voting  securities  of  the  same  issuer; 

(2)  The  acquisition  will  increase  the 
holdings  of  the  acquiring  person  to  reach 
or  exceed  the  same  notification  thresh¬ 
old  with  respect  to  which  the  earlier 
notification  was  filed,  but  not  to  reach 
or  exceed  any  greater  notification  thresh¬ 
old;  and 

(3)  The  acquisition  will  be  consum¬ 
mated  within  180  days  of  the  date  of 
filing  of  the  acquiring  person’s  earlier 
notification. 

Example:  This  rule  allows  a  person  to  cross 
■toy  of  the  three  threshold  notification 
levels — 16  percent/815  million,  25  percent 
and  60  percent — any  number  of  times  within 
180  days  of  the  filing  of  notification  for  that 
level.  Thus,  If  an  example  No.  1  to  f  802.21, 
A  had  disposed  of  some  voting  securities  so 
that  It  held  less  than  16  percent  and  815 
mUUon  of  Its  voting  securities  of  B,  and 
then  had  Increased  Its  holdings  to  more  than 
15  percent  but  less  than  25  percent  of  B, 
notification  would  not  be  required  If  the 
Increase  occurred  within  180  days  of  filing 
Its  original  notification.  SlmUarly  In  exam¬ 
ples  No.  2  and  No.  3  to  I  802.21,  A  could 
decrease  Its  holdings  below,  and  then  In¬ 
crease  its  holdings  above,  26  percent  and 
60  percent,  respectively,  without  filing  notifi¬ 
cation,  If  done  within  180  days  of  the  respec¬ 
tive  earlier  notifications. 

§  802.23  Amended  or  renewed  tender 
offers. 

Pursuant  to  subsections  (c)(12)  and 
(d)(12)(B),  an  acquisition  of  voting 
securities  pursuant  to  a  tender  offer 
shall  be  exempt  from  the  requirements 
of  this  section  if: 

(aX  Within  180  calender  days  prior  to 
the  consummation  of  such  acquisition, 
the  acquiring  person  previously  filed  the 
notification  required  by  this  section,  with 
respect  to  a  tender  offer  for  the  same 
class  of  the  voting  securities  of  the  same 
issuer; 

(b)  Any  voting  securities  which  are  to 
constitute  consideration  for  such  acqui¬ 
sition  also  constituted  consideration  for 
such  previous  tender  offer;  and 

(c)  (1)  The  percentage  of  the  class  of 
voting  securities  to  be  held  or  acquired 
by  the  acquiring  person  as  a  result  of 
such  acquisition  does  not  exceed  the  per¬ 
centage  to  be  held  or  acquired  pursuant 
to  the  previous  tender  offer;  or 

(2)  The  acquisition  of  any  voting  se¬ 
curities  in  excess  of  the  amount  to  be 
held  or  acquired  pursuant  to  such  pre¬ 
vious  tender  offer  would  be  exempt  un- 
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der  S  802.21  or  subsection  (c)  (3)  had  the 
acquisition  of  voting  securities  pursuant 
to  the  previous  tender  offer  been  con¬ 
summated. 

Examples:  1.  Acquiring  person  A  makes  a 
tender  offer  for  voting  securities  of  B,  and 
files  notification.  Before  A  makes  any  ac¬ 
quisitions,  person  C  makes  a  competing 
tender  offer  for  B’s  voting  securities.  In  re¬ 
sponse  to  C’s  offer,  A  amends  Its  offer  to 
raise  Its  price,  or  If  Its  offer  has  expired, 
makes  a  second  tender  offer  at  a  higher 
price.  A  need  not  file  a  second  notification, 
or  observe  any  waiting  period,  by  reason  of 
Its  amendment  or  the  renewal  of  Its  tender 
offer,  provided  that  the  acquisition  Is  to  be 
consummated  within  180  calendar  days  of 
the  earlier  notification. 

2.  In  example  No.  1,  If  A's  original  tender 
offer  had  offered  only  cash  as  consideration, 
and  Its  subsequent  tender  offer  offers  both 
cash  and  voting  securities  of  A  as  considera¬ 
tion,  the  acquisition  of  voting  securities  of  B 
would  not  be  exempt  under  thlrfrule. 

3.  If  In  example  No.  1  A’s  original  notifica¬ 
tion  had  stated  Its  Intention  to  acquire 
30  percent  of  the  outstanding  voting  securi¬ 
ties  of  B  by  a  tender  offer,  under  this  rule 
A  may  acquire  any  amount  up  to  50  per¬ 
cent  of  the  voting  securities  of  B.  if  para¬ 
graphs  (a)  and  (b)  of  the  rule  are  satisfied. 
The  reason  Is  that  If  A  had  acquired  30  per¬ 
cent  of  B’s  voting  securities  as  a  result  of 
the  tender  offer  described  In  the  earlier 
notification,  {  802.21(b)  (1)  (B)  would  ex¬ 
empt  acquisitions  not  raising  A’s  holdings 
to  or  above  50  percent.  The  result  Is  the 
same  whether  or  not  A  actually  acquired  any 
shares  In  response  to  its  earlier  tender  offer. 

§  802.30  Repurchase  of  own  voting 
securities. 

Pursuant  to  subsections  (c)  (12)  and 

(d)  (2)  (B) ,  an  acquisition  by  a  corpora¬ 
tion  of  its  own  voting  securities,  includ¬ 
ing  redemption  and  retirement  of  such 
voting  securities,  shall  be  exempt  from 
the  requirements  of  this  section. 

§  802.31  Conversion  of  voting  securities. 

Pursuant  to  subsections  (c)(12)  and 
(d)(2)(B),  the  conversion  of  voting  se¬ 
curities  not  presently  entitled  to  vote 
into  voting  securities  entitled  to  vote 
shall  be  exempt  from  the  requirements 
of  this  section. 

Example:  Acquiring  person  A  previously 
acquired  convertible  debentures  of  Issuer  B. 
If  the  debentures  may  be  converted  Into 
securities  presently  entitled  to  vote  without 
the  payment  of  additional  consideration, 
then  the  debentures  are  voting  securities, 
see  1801.1(f),  and  their  conversion  would 
be  exempt  under  this  rule.  If,  however,  A 
must  pay  additional  consideration  to  con¬ 
vert  these  securities,  then  the  debentures 
are  not  "voting  securities,"  as  defined,  and 
their  conversion  Is  not  exempt  under  this 
rule.  The  exercise  of  options  or  warrants  Is 
not  exempt  under  this  rule. 

§  802.32  Intra-enterprise  transactions. 

Pursuant  to  subsections  (c)(12)  and 
(d)(2)(B),  an  acquisition  (other  than 
in  connection  with  the  formation  of  a 
joint  venture)  to  which  only  entities  in¬ 
cluded  within  the  same  person  by  rea¬ 
son  of  holdings  of  voting  securities  are 
party,  or  of  voting  securities  of  a  new 
corporation  which  at  the  time  of  the 
acquisition  will  hold  only  assets  or  vot¬ 
ing  securities  acquired  from  the  acquir- 
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ing  person,  shall  be  exempt  from  the  re¬ 
quirements  of  this  section. 

Examples:  1.  Corporation  A  merges  Its  two 
wholly-owned  subsidiaries  SI  and  S2.  The 
transaction  Is  exempt  under  this  rule. 

2.  Corporation  B  creates  a  new  wholly- 
owned  subsidiary  which  It  furnishes  with 
$50  million  of  assets  of  B.  The  transaction 
Is  exempt  under  this  rule. 

3.  Corporation  A,  which  controls  corpora¬ 
tion  B  by  a  contract  giving  A  the  power  to 
name  a  majority  of  B's  directors,  proposes  to 
acquire  a  majority  of  B's  voting  securities. 
The  transaction  Is  not  exempt  under  this 
rule. 

§  802.40  Exempt  joint  ventures. 

Pursuant  to  subsections  (c)(12)  and 
(d)(2)(B),  acquisitions  in  connection 
with  the  formation  of  a  joint  venture 
shall  be  exempt  from  the  requirements 
of  this  section  if  the  joint  venture  will 
be  not  for  profit  within  the  meaning  of 
sections  501  (c)  (1)— (4) ,  (6)-(15),  (17)- 
(20)  or  (d)  of  the  Internal  Revenue 
Code. 

§  802.41  Joint  ventures  at  time  of  for¬ 
mation. 

Pursuant  to  subsections  (c)(12)  and 
(d)  (2)  (B),  whenever  any  person (s)  con¬ 
tributing  to  the  formation  of  a  joint  ven¬ 
ture  are  subject  to  the  requirements  of 
this  section  by  reason  of  the  formation 
of  the  Joint  venture,  the  joint  venture 
need  not  file  the  notification  required  by 
this  section  and  $  803.1  with  respect  to 
the  acquisition  of  its  voting  securities  by 
any  such  persons  or  its  acquisition  of 
assets  or  voting  securities  from  any  of 
them,  in  the  transaction  forming  the 
joint  venture. 

Examples:  1.  Corporations  A  and  B.  each 
having  sales  In  commerce  of  8100  million, 
each  propose  to  contribute  810  million  In 
cash  In  exchange  fcr  50  percent  of  the  voting 
securities  of  a  Joint  venture,  V.  which  will 
also  engage  In  commerce.  V  need  not  file 
notification  under  this  section,  although 
both  A  and  B  must  do  so  prior  to  receiving 
any  voting  securities  of  V. 

2.  In  addition  to  the  facts  In  example  #1 
above,  A  and  B  have  agreed  that  upon  crea¬ 
tion,  V  will  purchase  100  percent  of  the  vot¬ 
ing  securities  of  corporation  C  for  816  mll- 
Uon.  Because  C  Is  not  a  contributor  to  the 
formation  of  V,  V  must  file  with  respect  to 
the  proposed  acquisition  of  C  and  must  ob¬ 
serve  the  waiting  period.  Note  that  C  would 
be  required  to  comply  with  this  section  and 
these  rules  in  any  event. 

§  802.50  Acquisitions  of  foreign  assets 
or  of  voting  securities  of  a  foreign 
issuer. 

(a)  Assets.  Pursuant  to  subsections 
(c)  (12)  and  (d)  (2)  (B) ,  in  a  transaction 
in  which  assets  located  outside  the 
United  States  are  being  acquired: 

(1)  The  acquisition  .of  assets  located 
outside  the  United  States,  to  which  no 
sales  in  or  into  the  United  States  are 
attributable,  shall  be  exempt  from  the 
requirements  of  this  section;  and 

(2)  The  acquisition  of  assets  located 
outside  the  United  States,  to  which  sales 
in  or  into  the  United  States  are  attribu¬ 
table,  shall  be  exempt  from  the  require¬ 
ments  of  this  section  unless  as  a  result  of 
the  acquisition  the  acquiring  person 
would  hold  assets  of  the  acquired  person 
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to  which  such  sales  aggregating  $10  mil¬ 
lion  or  more  in  the  most  recent  calendar 
or  fiscal  year  were  attributable. 

Examples:  1.  A  and  B  are  both  United 
States  corporations,  and  the  requirements  of 
subsection  (a)  are  satisfied.  A  proposes  sell¬ 
ing  to  B  a  manufacturing  plant  located 
abroad.  Sales  In  or  Into  the  United  States 
attributable  to  the  plant  totaled  $8  million 
In  the  most  recent  calendar  or  fiscal  year. 
The  transaction  Is  exempt  under  this  para¬ 
graph. 

2.  Sixty  days  after  the  transaction  In  ex¬ 
ample  #1,  A  proposes  to  sell  B  a  second 
manufacturing  plant  located  abroad;  sales 
In  or  Into  the  United  States  attributable  fto 
this  plant  totaled  *5  million  In  the  most 
recent  calendar  or  fiscal  year.  Since  B  would 
be  acquiring  the  second  plant  within  180 
days  of  the  first  plant,  both  plants  consid¬ 
ered  assets  of  A  now  held  by  B.  See  §  801.- 
13(b)  (2)  (C).  Since  the  total  sales  In  or  Into 
the  United  States  of  $13  million  exceeds  $10 
million,  the  acquisition  of  the  second  plant 
would  not  be  exempt  under  this  paragraph. 

(b)  Voting  securities.  Pursuant  to  sub¬ 
sections  (c)  (12)  and  (d)  (2)  (B),  an  ac¬ 
quisition  of  voting  securities  of  an  issuer 
domiciled  outside  the  United  States  shall 
be  exempt  from  the  requirements  of  this 
section  unless  the  issuer  (including  all 
entities  controlled  by  the  issuer)  either: 

(1)  Holds  assets  located  in  the  United 
States  (other  than  assets  held  solely  for 
investment  purposes)  having  an  aggre¬ 
gate  book  value  of  $10  million  or  more; 
or 

(2)  Made  aggregate  sales  in  or  into 
the  United  States  of  $10  million  or  more 
in  the  most  recent  calendar  or  fiscal 
year. 

Example:  A,  a  United  States  corporation, 
acquires  the  voting  securities  of  C,  a  foreign 
corporation,  and  the  criteria  of  subsection 
(a)  are  satisfied.  C  has  no  assets  In  the 
United  States,  but  made  aggregate  sales  Into 
the  United  States  of  $12  million  In  the  most 
recent  calendar  year.  The  transaction  Is  not 
exempt  under  this  rule. 

§  802.51  Acquisitions  involving  only 
foreign  persons. 

(a)  Pursuant  to  subsections  (c)  (12) 
and  (d)  (2)  (B) ,  an  acquisition  by  a  per¬ 
son  not  domiciled  in  the  United  States 
from  another  person  also  not  domiciled 
in  the  United  States  shall  be  exempt 
from  the  requirements  of  this  section 
unless: 

(1)  The  aggregate  annual  sales  of  the 
acquiring  and  acquired  persons  in  or 
into  the  United  States  or  the  aggregate 
total  assets  of  the  acquiring  and  ac¬ 
quired  persons  located  in  the  United 
States  (other  than  assets  held  solely  for 
investment  purposes)  exceed  $1.0  mil¬ 
lion;  and 

(2)  Either  $10  million  or  more  of  as¬ 
sets  located  in  the  United  States  (other 
than  assets  held  solely  for  investment 
purposes)  or  $10  million  or  more  of  vot¬ 
ing  securities  of  an  issuer  domiciled  in 
the  United  States  (other  than  voting  se¬ 
curities  held  solely  for  investment  pur¬ 
poses)  will  be  acquired  directly  or 
indirectly. 

(b)  For  purposes  of  this  rule,  the  do¬ 
micile  of  a  person  shall  be  the  domicile 
of  the  pre -acquisition  ultimate  parent 
entity.  If  under  these  rules  more  than 
one  entity  controls  a  person,  this  rule 


shall  not  apply  unless  each  such  con¬ 
trolling  entity  is  domiciled  outside  the 
United  States. 

Examples:  1.  A  and  B  are  both  corpora¬ 
tions  domiciled  In  a  foreign  country.  A’s 
aggregate  annual  sales  Into  the  United  States 
are  $80  million,  B's  aggregate  annual  sales 
Into  the  United  States  are  $50  million.  If  A 
acquires  B,  and  no  assets  In  the  United 
States  or  voting  securities  of  an  Issuer  do¬ 
miciled  In  the  United  States  will  be  ac¬ 
quired,  the  transaction  Is  exempt  under  this 
rule. 

2.  In  example  1,  assume  that  B  has  a  sub¬ 
sidiary  C  domiciled  In  the  United  States,  and 
that  voting  securities  of  C  (held  by  B)  are 
valued  at  $12  million.  The  transaction  Is  not 
exempt  under  this  rule.  v 

§  802.52  Acquisitions  by  or  from  foreign 
governmental  corporations. 

Pursuant  to  subsections  (c)(12)  and 
(d)(2)(B),  an  acquisition  shall  be  ex¬ 
empt  from  the  requirements  of  this  sec¬ 
tion  if : 

(a)  Either  the  acquiring  person  or  the 
acquired  person  is  a  corporation  more 
than  half  the  voting  securities  of  which 
are  held  by  a  foreign  state,  foreign  gov¬ 
ernment,  or  agency  thereof,  and 

(b)  The  acquisition  is  solely  of  assets 
located  within  that  foreign  state  or  of 
voting  securities  of  an  issuer  domiciled 
in  that  state. 

Examples:  1.  The  government  of  foreign 
country  X  has  decided  to  seU  assets  of  its 
wholly-owned  corporation,  B,  all  of  which 
are  located  In  foreign  country  X.  The  buyer 
is  A,  a  United  States  corporation,  and  the 
criteria  of  subsection  (a)  are  satisfied.  Re¬ 
gardless  of  the  aggregate  annual  sales  In  or 
Into  the  Unllted  States  attributable  to  the 
assets  of  B,  the  transaction  Is  exempt  under 
this  rule.  (If  such  aggregate  annual  sales 
were  less  than  $10  million,  the  transaction 
would  also  be  exempt  under  $  802.50.) 

2.  In  example  No.  1,  the  assets  of  corpora¬ 
tion  B  are  located  In  part  in  foreign  country 
Y.  The  transaction  Is  not  exempt  under  this 
rule. 

§  802.60  Acquisitions  by  agents. 

An  acquisition  by  an  agent  on  behalf 
of  and  at  the  specific  direction  of  an¬ 
other  person  shall  be  deemed  an  acquisi¬ 
tion  by  such  other  person.  Pursuant  to 
subsections  (c)(12),  (d)(2)(B)  and 

(d)(2)(C),  such  agent  shall  be  exempt 
from  the  requirements  of  this  section  as 
to  such  acquisition.  Nothing  in  this 
paragraph  shall  exempt  the  person  on 
whose  behalf  the  acquisition  is  made 
from  dny  requirement  under  this  section, 
with  respect  to  any  acquisition  attributed 
to  such  person  by  this  section  and  this 
rule.  For  purposes  of  this  rule  the  term 
“agent"  shall  be  deemed  to  include  brok¬ 
ers  and  dealers  in  securities,  trustees, 
and  fiduciaries. 

Example:  Broker  B  purchases  $15  million 
of  the  voting  securities  of  X  for  the  account 
of  C  at  C's  specific  direction.  The  acquisi¬ 
tion  Is  to  be  held  In  "street  name"  by  B. 
If  C  and  X  otherwise  satisfy  the  criteria  of 
subsection  (a),  notification  must  be  filed  by 
C  and  X,  but  not  by  B. 

§  802.61  Acquisitions  in  escrow. 

Pursuant  to  subsections  (c)(12)  and 

(d)(2)(B) : 

(a)  An  acquisition  in  escrow  by  ap  es¬ 
crow  agent  pursuant  to  a  written  escrow 


agreement  shall  be  exempt  from  the  re¬ 
quirements  of  this  section.  Except  as 
provided  in  paragraph  (b)  of  this  section, 
nothing  in  this  rule  shall  exempt  any 
acquisition  from  an  escrow  agent  from 
any  requirements  under  this  section. 

(b)  If,  pursuant  to  a  written  escrow 
agreement,  the  same  voting  securities  or 
assets  revert  from  the  escrow  agent  to 
the  ^original  holder,  such  acquisition 
shall  be  exempt  from  the  requirements 
of  this  section. 

Example:  In  the  example  to  {802.60, 
broker  B  may  acquire  the  voting  securities 
of  X  In  the  capacity  of  an  escrow  agent,  pur¬ 
suant  to  a  written  escrow  agreement.  Hie 
voting  securities  of  X  may  be  transferred  to 
the  benefit  of  C  (whether  In  C’s  name  or 
B’s  “street  name”)  upon  notification  by  C 
and  X  and  expiration  of  the  waiting  period. 

§  802.62  Acquisitions  by  underwriters. 

Pursuant  to  subsections  (c)  (12)  and 
(d)  (2)  (B),  an  acquisition  of  voting  se¬ 
curities  by  a  person  acting  as  an  under¬ 
writer,  in  the  normal  course  of  business 
and  solely  for  investment  purposes,  for 
its  own  account  and  in  the  process  of 
underwriting,  shall  be  exempt  from  the 
requirements  of  this  section. 

§  802.63  Certain  acquisitions  by  cred¬ 
itors  and  insurers. 

Pursuant  to  subsections  (c)  (12)  ancl 
(d)(2)(B),  an  acquisition  shall  be  ex¬ 
empt  from  the  requirements  of  this  sec¬ 
tion  if  made: 

(a)  By  a  creditor  in  a  bona  fide;  credit 
transaction  entered  into  in  the  ordinary 
course  of  the  creditor’s  business,  of  col¬ 
lateral,  or  in  foreclosure,  or  upon  de¬ 
fault;  or 

(b)  By  an  insurer  in  the  ordinary 
course  of  business,  pursuant  to  a  surety¬ 
ship  contract  or  in  the  exercise  of  a  right 
of  subrogation. 

Examples:  1.  A  bank  makes  a  loan  and  ac¬ 
quires  collateral  In  any  form.  The  bank's  re¬ 
ceipt  or  holding  of  collateral  Is  not  subject  to 
the  requirements  of  this  section.  If  upon  de¬ 
fault  on  the  loan,  the  bank  takes  legal  title 
to  the  collateral,  the  transaction  Is  also  ex¬ 
empt. 

2.  The  rule  exempts  only  the  acquisition  by 
the  creditor  or  Insurer,  and  not  the  subse¬ 
quent  disposition  of  the  assets  or  voting  se¬ 
curities.  If  a  creditor  or  Insurer  Eells  voting 
securities  that  have  come  into  Its  possession 
through  foreclosure  or  subrogation,  the  re¬ 
quirements  of  this  section  may  apply.  As- 
.  sumlng  that  all  other  criteria  of  this  section 
are  met,  the  acquiring  person  and  Issuer  of 
the  voting  securities  must  file  notification 
prior  to  the  transaction.  The  creditor  or  In¬ 
surer,  however,  would  not  be  required  to  file 
notification.  See  {  801.30. 

§  802.64  Acquisitions  of  voting  securi¬ 
ties  by  certain  institutional  investors 
and  others. 

(a)  Institutional  investor.  For  pur¬ 
poses  of  this  rule,  the  term  “institutional 
investor”  shall  include  any  bank,  bank¬ 
ing  association,  savings  and  loan  com¬ 
pany  or  association,  trust  company,  in¬ 
surance  company,  mutual  fund,  invest¬ 
ment  company  registered  with  the 
United  States  Securities  and  Exchange 
Commission  under  the  Investment  Com¬ 
pany  Act  of  1940  ( 15  U.S.C.  80a-l  et  seq.  > , 
finance  company,  broker  or  dealer  in  se- 
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curl  ties,  trust  (including  a  pension  or 
benefit  plan  qualified  under  section  401 

(a)  of  the  Internal  Revenue  Code), 
foundation,  or  non-profit  entity  within 
the  meaning  of  sections  501(c),  (l)-(4), 
(6)-(15) ,  (17)-(20)  or  (d)  of  the  In¬ 
ternal  Revenue  Code. 

(b)  Exemption.  Pursuant  to  subsec¬ 
tions  (0(12),  (d)(2)(B)  and  (d)(2)(C), 
an  acquisition  of  voting  securities  shall 
be  exempt  from  the  requirements  of  this 
section,  except  as  provided  in  paragraph 

(c)  of  this  section,  if: 

(1)  Made  by  an  institutional  investor; 

(2)  Made  in  the  ordinary  course  of 
business; 

(3)  Made  solely  for  investment  pur¬ 
poses; 

(4)  As  a  result  of  the  acquisition  the 
acquiring  person  would  not  control  the 
issuer;  and 

(5)  As  a  result  of  the  acquisition  the 
acquiring  person  would  hold  either: 

(1)  Less  than  15  percent  of  the  out¬ 
standing  voting  securities  of  the  issuer; 
or 

(ii)  Voting  securities  of  the  issuer 
valued  at  less  than  $25  million. 

(c)  Exception  to  exemption.  Notwith¬ 
standing  paragraph  (b)  of  this  section: 

(1)  No  acquisition  or  indirect  acquisi¬ 
tion  of  voting  securities  of  an  institu¬ 
tional  investor  shall  be  exempt  under  this 
rule;  and 

(2)  No  acquisition  by  an  institutional 
investor  which  is  controlled  directly  or 
indirectly  by  an  entity  other  than  an  in¬ 
stitutional  investor  shall  be  exempt  un¬ 
der  this  rule. 

Examples:  1.  Assume  that  A  and  Its  sub¬ 
sidiary,  B,  are  both  Institutional  Investors  as 
defined  In  paragraph  (a)  of  this  rule,  that 
X  Is  not,  and  that  the  conditions  set  forth 
In  subparagraphs  (2),  (3)  and  (4)  of  para¬ 
graph  (b)  of  this  rule  are  satisfied.  Either 
A  or  B  may  acquire  voting  securities  of  X 
worth  In  excess  of  325  million  as  long  as  the 
amount  held  as  a  result  of  the  acquisition 
does  not  equal  or  exceed  15  percent  of  X's 
outstanding  voting  securities.  If  the  holdings 
would  exceed  15  percent,  B  may  acquire  no 
more  than  $25  million  worth  without  being 
subject  to  the  requirements  of  this  section. 

2.  In  example  No.  1,  assume  that  B  plans  to 
make  the  acquisition,  and  that  corporation 
B's  parent,  corporation  A,  Is  not  an  institu¬ 
tional  Investor.  Acquisitions  by  B  can  never 
be  exempt  under  this  rule.  The  exemption 
does  not  apply  to  acquisitions  by  Institu¬ 
tional  Investors  controlled  by  entitles  which 
aro  not  themselves  Institutional  Investors. 

3.  In  example  No.  1,  assume  that  A  is  an 
Institutional  Investor  and  that  B  plans  "to 
make  the  acquisition.  Corporation  B  must 
also  be  an  Institutional  Investor  In  order  for 
the  exemption  to  apply.  The  fact  that  B  Is 
controlled  by  an  Institutional  Investor  Is 
Insufficient.  The  acquiring  entity  must  sat¬ 
isfy  the  conditions  set  forth  In  paragraph 

(b) (1). 

4.  In  example  No.  1,  the  exemption  does  not 
apply  If  X  Is  also  an  Institutional  Investor. 

§  802.64a  Acquisitions  of  voting  securi¬ 
ties  by  certain  institutional  investors 
and  others  Alternate  Rule. 

(a)  Institutional  investor.  For  pur¬ 
poses  of  this  rule,  the  term  “institutional 
investor”  shall  include  any  bank,  bank¬ 
ing  association,  savings  and  loan'  com¬ 
pany  or  association,  trust  company,  in¬ 


surance  company,  mutual  fund,  invest¬ 
ment  company  registered  with  the  United 
States  Securities  and  Exchange  Commis¬ 
sion  under  the  Investment  Company  Act 
of  1940  (15  UB.C.  80a- 1  et  seq.),  finance 
company,  broker  or  dealer  in  securities, 
trust  (including  a  pension  or  benefit  plan 
qualified  under  section  401(a)  of  the  In¬ 
ternal  Revenue  Code),  foundation,  or 
non-profit  entity  within  the  meaning  of 
sections  501(c)  (l)-(4),  (6)-(15),  (17)— 
(20)  or  (d)  of  the  Internal  Revenue  Code. 

(b)  Exemption.  Pursuant  to  subsec¬ 
tions  (c)  (12),  (d)  (2)  (B)  and  (d)  (2)  (C), 
an  acquisition  of  voting  securities  shall 
be  exempt  from  the  requirements  of 
this  section,  except  as  provided  in  para¬ 
graph  (c)  of  this  rule,  if: 

(1)  Made  by  an  institutional  investor; 

(2)  Made  in  the  ordinary  course  of 
business; 

(3)  Made  solely  for  investment  pur¬ 
poses; 

(4)  As  a  result  of  the  acquisition  the 
acquiring  person  would  not  contol  the  is¬ 
suer;  and 

(5)  The  acquiring  person  files  with  the 
Federal  Trade  Commission  and  Assistant 
Attorney  General,  within  sixty  days  after 
the  end  of  its  fiscal  year,  a  report  con¬ 
taining  the  following  information: 

(i)  The  ending  date  of  the  fiscal  year 
covered  by  the  report; 

(ii)  The  identity  of  the  issuer  and  class 
of  voting  security  for  which  exemption 
is  claimed; 

(iii)  The  aggregate  total  number  of 
each  such  class  of  voting  security  (a> 
held  at  the  beginning  of  the  fiscal  year; 
(b)  acquired  during  the  fiscal  year;  (c) 
disposed  of  during  the  fiscal  year;  and 

(d)  held  at  the  end  of  the  fiscal  year; 

(iv)  A  statement  that  all  such  voting 
securities,  whenever  held  during  the  fis¬ 
cal  year,  were  held  solely  for  investment 
purposes;  and 

(v)  A  certification  in  the  same  form  as 
that  appearing  in  the  Notification  and 
Report  Form,  completed  in  accordance 
with  9  803.5. 

(c)  Exception  to  exemption.  Notwith¬ 
standing  paragraph  (b)  of  this  section: 

(1)  No  acquisition  or  indirect  acquisi¬ 
tion  of  voting  securities  of  an  institu¬ 
tional  investor  shall  be  exempt  under 
this  rule;  and 

(2)  No  acquisition  by  an  institutional 
investor  which  is  controlled  directly  or 
indirectly  by  an  entity  other  than  an 
institutional  investor  shall  be  exempt 
under  this  rule. 

Example:  In  example  #1  to  5  802.64.  the 
acquisition  would  be  exempt  regardless  of 
the  amount  of  voting  securities  acquired 
(short  of  control),  so  long  as  the  annual  re¬ 
port  required  by  subparagraph  (b)  (6)  la 
filed.  Examples  #2.  #3,  and  4X4  to  5  802.64 
remain  applicable. 

§  802.70  Acquisition  subject  to  order. 

Pursuant  to  subsections  (c)(12)  and 
(d)(2)(B),  an  acquisition  shall  be  ex¬ 
empt  from  the  requirements  of  this  sec¬ 
tion  if: 

(a)  The  voting  securities  or  assets  are 
to  be  acquired  from  a  person  ordered  to 
divest  such  voting  securities  or  assets 
by  order  of  the  Federal  Trade  Commis¬ 
sion  or  of  any  federal  court  in  an  action 


brought  by  the  Federal  Trade  Commis¬ 
sion  or  the  Department  of  Justice;  or 
(b)  The  acquiring  person  is  subject  to 
an  order  of  the  Federal  Trade  Commis¬ 
sion  or  of  any  federal  court  requiring 
prior  approval  of  such  acquisition  by 
the  Federal  Trade  Commission,  such 
court,  or  the  Department  of  Justice,  and 
such  approval  has  been  obtained. 

§  802.71  Acquisitions  by  gift,  succession, 
or  devise. 

Pursuant  to  subsections  (c)(12)  and 

(d)(2)(B),  acquisitions  resulting  from 
gifts,  intestate  succession,  or  testamen¬ 
tary  devise  shall  be  exempt  from  the  re¬ 
quirements  of  this  section. 

PART  803— TRANSMITTAL  RULES 

Sec. 

803.1  Notification  and  Report  Form. 

803.2  Instructions  applicable  to  Notlfica- 

and  Report  Form. 

803.3  Statement  of  reasons  for  noncom¬ 

pliance. 

803.4  Affidavits  required. 

803.5  Certification. 

803.10  Running  of  time. 

803.11  Termination  of  waiting  period. 
803.20  Requests  for  additional  Information 

or  documentary  material. 

803.30  Formal  Interpretation  of  require¬ 
ments  under  this  section. 

§803.1  Notification  and  Report  Form. 

(a)  All  acquisitions.  Except  as  pro¬ 
vided  in  paragraphs  (b)  and  (c>  of  this 
section,  the  notification  required  by  this 
section  shall  be  the  Notification  and  Re¬ 
port  Form  promulated  by  the  Federal 
Trade  Commission,  as  amended  from 
time  to  time.  All  persons  required  to  file 
notification  by  this  section  and  these 
rules  shall  do  so  by  completing  and  filing 
the  Notification  and  Report  Form,  or  a 
photostatic  or  other  equivalent  repro¬ 
duction  thereof,  in  accordance  with  the 
instructions  thereon  and  these  rules. 
Copies  of  the  Notification  and  Report 
Form  may  be  obtained  by  hand  from  the 
Public  Reference  Branch,  Room  130, 
Federal  Trade  Commission,  Sixth  Street 
and  Pennsylvania  Avenue  NW..  Wash¬ 
ington,  D.C.,  or  by  writing  to  the  Pre¬ 
merger  Notification  Office,  Room  301, 
Federal  Trade  Commission,  Washington, 
D.C.  20580. 

(b)  Certain  grocery  acquisitions.  Per¬ 
sons  required  to  file  the  notification  re¬ 
quired  by  this  section  who  are  to  acquire 
voting  securities  or  assets  of  a  person 
engaged  in  whole  or  in  part  in  wholesale 
or  retail  grocery  distribution  (SIC 
Groups  514  and  541,  respectively)  shall, 
in  addition  to  the  notification  required 
by  paragraph  (a)  of  this  section,  simul¬ 
taneously  file  FTC  Forms  1859  A  and  B. 
completed  in  accordance  with  the  in¬ 
structions  thereon.  The  requirement  of 
this  paragraph  shall  not  constitute  a 
request  for  additional  information  within 
the  meaning  of  subsection  (e)  and 
9  803.20. 

(c)  Certain  milk  products  acquisitions. 
Persons  required  to  file  the  notification 
required  by  this  section  who  are  to  ac¬ 
quire  voting  securities  or  assets  of  a  per¬ 
son  engaged  in  whole  or  in  part  in  the 
processing  or  distribution  of  Class  I  milk 
products  (SIC  product  classes  20262  and 
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20264)  shall,  in  addition  to  the  notifica¬ 
tion  required  by  paragraph  (a)  of  this 
section,  simultaneously  file  FTC  Special 
Report  on  Acquisitions  and  Mergers  by 
Corporations  in  the  Fluid  Milk  Products 
Industry,  completed  in  accordance  with 
the  instructions  thereon.  The  require¬ 
ment  of  this  paragraph  shall  not  con¬ 
stitute  a  request  for  additional  informa¬ 
tion  within  the  meaning  of  subsection 
(e)  and  §  803.20. 

§  803.2  Instructions  applicable  to  Noti¬ 
fication  and  Report  Form. 

(a)  The  notification  required  by  this 
section  shall  be  filed  by  the  pre-acquisi¬ 
tion  ultimate  parent  entity,  or  by  any 
entity  included  within  such  person  au¬ 
thorized  by  such  pre-acquisition  ultimate 
parent  entity  to  file  notification  on  its 
behalf.  If  under  these  rules  more  than 
one  entity  controls  a  person,  all  such 
entities  must  file  notification.  In  the 
case  of  a  natural  person  required  by  this 
section  to  file  notification,  such  notifi¬ 
cation  shall  be  filed  by  such  natural 
person,  or  by  his  or  her  guardian  or 
conservator:  Provided,  however.  That 
notification  with  respect  to  an  acquisi¬ 
tion  of  voting  securities  in  trust  for  one 
or  more  natural  persons  shall  be  filed 
either  by  such  natural  persons  or  by  the 
trusiee(s)  for  such  natural  persons. 

(b>  Except  as  provided  in  paragraph 
(c)  of  this  section,  items  5-7  and  the 
Apptndix  to  the  Notification  and  Report 
Form  must  be  completed — 

(1)  By  acquiring  persons,  with  respect 
to  all  entities  included  within  the  acquir¬ 
ing  person; 

(2)  By  acquired  persons,  in  the  case  of 
an  acquisition  of  assets,  only  with  respect 
to  the  assets  to  be  acquired ; 

(3)  By  acquired  persons,  in  the  case  of 
an  acquisition  of  voting  securities,  only 
with  respect  to  the  issuer  whose  voting 
securities  are  being  acquired,  and  all  en¬ 
tities  con  trolled  by  such  issuer; 

(4)  By  persons  who  are  both  acquiring 
and  acquired  persons,  separately  in  the 
manner  that  would  be  required  of  acquir¬ 
ing  and  acquired  persons  under  this  par¬ 
agraph,  if  different. 

(c)  In  response  to  items  5-7  and  the 
Appendix  to  the  Notification  and  Report 
Form — 

(1)  Information  shall  be  supplied  only 
with  respect  to  operations  conducted 
within  the  United  States;  and 

(2)  Information  need  not  be  supplied 
with  respect  to  assets  or  voting  securities 
to  be  acquired,  the  acquisition  of  which 
is  exempt  from  the  requirements  of  this 
section  under  this  section  or  these  rules. 

(d)  The  term  “dollar  revenues,”  as 
used  in  the  Notification  and  Report  Form, 
means  value  of  shipments  for  manufac¬ 
turing  operations,  and  sales,  receipts, 
revenues,  or  other  appropriate  dollar 
value  measure  for  operations  other  than 
manufacturing,  f.o.b.  the  plant  or  estab¬ 
lishment  less  returns,  after  discounts  and 
allowances  and  excluding  freight  charges 
and  excise  taxes.  Dollar  revenues  includ¬ 
ing  delivery  may  be  supplied  if  delivery 
is  an  integral  part  of  the  sales  price. 
Dollar  revenues  include  interplant  trans¬ 
fers. 


§  803.3  Statement  of  reasons  for  non- 
compliance. 

A  complete  response  shall  be  supplied 
to  each  item  on  the  Notification  and  Re¬ 
port  Form  and  to  any  request  for  addi¬ 
tional  information  pursuant  to  subsec¬ 
tion  (e)  and  §  803.20.  Whenever  a  com¬ 
plete  response  cannot  be  supplied,  the 
person  filing  notification  shall  provide 
for  each  item  for  which  less  than  a  com¬ 
plete  response  has  been  supplied  a  state¬ 
ment  of  reasons  for  noncompliance  which 
includes  at  least  the  following  informa¬ 
tion: 

(a)  Why  a  complete  response  could 
not  be  given; 

(b)  What  information  would  have  been 
required  for  a  complete  response; 

(c)  Who,  if  anyone,  has  the  required 
information. 

§  803.4  Affidavits  required. 

(a)  Tender  offers  and  other  acquisi¬ 
tions  of  voting  securities  from  third  par¬ 
ties.  (1)  The  notification  required. by  this 
section  from  the  acquiring  person (s) 
shall  contain  an  affidavit,  attached  to 
the  front  of  the  notification,  attesting 
that  the  issuer  whose  voting  securities 
are  sought  to  be  acquired  has  been  or  is 
being' contemporaneously  served,  in  writ¬ 
ing  by  any  means  permitted  under  rule 
4(d)  of  the  Federal  Rules  of  Civil  Pro¬ 
cedure,  at  its  principal  executive  offices, 

.with  a  written  statement  containing  the 
following  information; 

(1)  The  identity  of  the  acquiring  per¬ 
son; 

(ii)  The  fact  that  the  acquiring  person 
intends  to  acquire  voting  securities  of 
the  issuer; 

(iii)  The  specific  classes  of  voting  and 
nonvoting  securities  erf  the  issuer,  and 
the  number  of  such  securities  of  each 
class  sought  to  be  acquired ; 

(iv)  The  fact  that  the  acquisition  may 
be  subject  to  this  section,  and  that  the 
acquiring  person  will  file  notification  un¬ 
der  this  section  with  the  Federal  Trade 
Commission  and  Assistant  Attorney 
General; 

(v)  The  anticipated  date  of  receipt  of 
such  notification  under  §  803.10(a)  (1)  of 
these  rules;  and 

(vi)  The  fact  that  the  issuer  may  be 
required  to  file  notification  under  this 
section. 

(2)  In  the  case  of  a  tender  offer  the 
affidavit  required  by  this  paragraph  must 
also  state  the  good  faith  intention  of  the 
person  filing  notification  to  make  the  ac¬ 
quisition,  and  that  the  intention  to  make 
the  tender  offer  has  been  publicly  an¬ 
nounced. 

(b)  Other  acquisitions,  mergers  or 
consolidations,  and  joint  ventures.  The 
notification  required  by  this  section  shall 
contain  an  affidavit,  attached  to  the 
front  of  the  notification,  attesting  that 
a  contract  or  an  argeement  in  principle 
to  merge  or  acquire  has  been  executed. 

Examples:  1.  Subparagraph  (a)(2)  of  this 
rule  permits  the  tender  offeror  to  file  notifi¬ 
cation  at  any  time  after  the  intention  to 
make  the  tender  offer  has  been  publicly  an¬ 
nounced. 

2.  In  the  example  to  f  801.20.  corporation 
A  signs  a  contract  to  make  the  same  se¬ 
quence  of  acquisitions.  Although  A  need 


only  file  notification  with  respect  to  the 
fourth  acquisition,  it  may  do  so  at  any  time 
after  executing  its  contract. 

§  803.5  Certification. 

(a)  The  notification  required  by  this 
section  shall  be  certifi*Jd : 

(1)  In  the  case  of  a  partnership,  by 
any  general  partner  thereof; 

(2)  In  the  case  of  a  corporation,  by 
any  officer  or  director  thereof; 

(3)  In  the  case  of  persons  lacking  of¬ 
ficers,  directors,  or  partners,  by  any  in¬ 
dividual  exercising  similar  functions; 

(4)  In  the  case  of  a  natural  person,  or 
trustee (s)  for  natural  persons  pursuant 
to  §  803.2(a),  by  such  natural  person  or 
trustee(s). 

(b)  In  all  cases,  the  certifying  individ¬ 
ual  must  posses  actual  authority  to  make 
the  certification  on  behalf  of  the  person 
filing  notification. 

§  803.10  Running  of  time. 

(a)  Beginning  of  waiting  period.  (1) 
The  waiting  period  required  by  this  sec¬ 
tion  shall  begin  on  the  date  of  receipt 
by  both  designated  offices  (Premerger 
Notification  Office,  Room  301,  Federal 
Trade  Commission,  Washington,  D.C. 
20580,  and  Director  of  Operations,  Anti¬ 
trust  Division,  Department  of  Justice, 
Washington,  D.C.  20530)  of  the  notifica¬ 
tion  required  by  this  section,  in  the  man¬ 
ner  provided  by  these  rules  (or,  if  suclj 
notification  is  not  completed,  the  notifi¬ 
cation  to  the  extent  completed  and  a 
statement  of  the  reasons  for  such  non- 
compliance  in  accordance  with  §  803.3) 
from: 

(1)  In  the  case  t>f  acquisitions  from 
third  parties,  other  than  mergers  or  con¬ 
solidations,  but  including  tender  offers, 
the  acquiring  person; 

(ii)  In  the  case  of  all  other  acquisi¬ 
tions,  all  persons  required  by  this  section 
and  these  rules  to  file  notification. 

The  date  of  receipt  shall  be  the  date  on 
which  delivery  is  effected  to  the  desig¬ 
nated  offices  during  normal  business 
hours.  Delivery  effected  after  3  p.m. 
eastern  time  on  a  regular  business  day, 
or  at  any  time  on  any  day  other  than  a 
regular  business  day,  shall  be  deemed  ef¬ 
fected  on  the  next  following  regular  busi¬ 
ness  day.  If  delivery  of  all  required  noti¬ 
fications  to  the  two  offices  is  not  effected 
on  the  ss  me  date,  the  date  of  receipt  shall 
be  the  latest  of  the  dates  on  which  de¬ 
livery  is  effected.  Delivery  should  be  ef¬ 
fected  directly  to  the  designated  offices, 
either  by  hand  or  by  certified  or  regis¬ 
tered  mail. 

(2)  Any  additional  waiting  period, 
pursuant  to  subsection  (e)  and  §  803.- 
20(c)(2),  shall  begin  on  the  date  of  re¬ 
ceipt  of  the  additional  information  or 
documentary  material  requested  (or,  if 
such  request  is  not  fully  complied  with, 
the  information  and  documentary  mate¬ 
rial  submitted  and  a  statement  of  the 
reasons  for  such  noncompliance  in  ac¬ 
cordance  with  §  803.3),  by  the  Federal 
Trade  Commission  or  Assistant  Attor¬ 
ney  General,  whichever  requested  addi¬ 
tional  information  or  documentary  ma¬ 
terial,  at  the  office  designated  in  sub- 
paragraph  (1)  of  this  paragraph.  The 
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date  of  receipt  shall  be  the  date  on  which 
delivery  is  effected  to  the  designated  of¬ 
fice  during  normal  business  hours.  De¬ 
livery  effected  after  normal  business 
hours,  or  at  any  time  on  any  day  other 
than  a  regular  business  day.  shall  be 
deemed  effected  on  the  next  following 
regular  business  day.  Delivery  should  be 
effected  directly  to  the  designated  of¬ 
fice,  either  by  hand  or  by  certified  or 
registered  mail. 

(b)  Expiration  of  waiting  period.  (1) 
For  purposes  of  subsection  (b)(1)(B), 
the  waiting  period  shall  expire  at  5  p.m. 
eastern  time  on  the  thirtieth  (or  in  the 
case  of  a  cash  tender  offer,  the  fifteenth) 
calendar  day  after  the  date  of  receipt 
as  defined  in  this  rule,  unless  extended 
pursuant  to  subsection  (e)  and  §  803.20, 
or  subsection  (g)(2),  or  unless  ter¬ 
minated  pursuant  to  subsection  (b)  (2) 
and  §  803.11. 

(2)  Any  additional  waiting  period, 
pursuant  -  to  subsection  (e)  (2)  and 
§  803.20,  shall  expire  at  5  p.m.  eastern 
time  on  the  date  to  which  extended  pur¬ 
suant  to  §  803.20(c),  unless  further  ex¬ 
tended  pursuant  to  subsection  (g)  (2) ,  or 
terminated  pursuant  to  §§  803.20(c)  (4) 
and  803.11. 

§  803.11  Termination  of  waiting  period. 

(a)  The  waiting  period  required  by  this 
section,  and  any  extension  thereof  pur¬ 
suant  to  subsection  (e)  and  §  803.20, 
shall  not  be  terminated  before  its  ex¬ 
piration  date  pursuant  to  subsection  (b) 
(2)  or  §  803.20(c)  (4) ,  unless  at  least 
one  person  required  to  file  notification 
under  this  section  submits  the  follow¬ 
ing  documents  to  both  designated  offices 
listed  in  §  803.10(a).  or,  in  the  case 
of  an  extension  of  the  waiting  period 
pursuant  to  subsection  (e)  and  §  803.20, 
only  to  the  designated  office  of  the  Fed¬ 
eral  Trade  Commission  or  Assistant  At¬ 
torney  General,  whichever  requested  ad¬ 
ditional  information  or  documentary 
material : 

(1)  A  written  request  for  termination 
of  the  waiting  period,  signed  by  an  in¬ 
dividual  authorized  to  do  so  by  the  re¬ 
questing  person;  and 

(2)  An  affidavit,  attesting  that  copies 
of  the  request  have  been  or  are  being 
contemporaneously  served,  by  any  means 
permitted  under  rule  4(d)  of  the  Fed¬ 
eral  Rules  of  Civil  Porcedure  or  by  regis¬ 
tered  or  certified  mail,  upon  all  other 
persons  required  to  file  notification  under 
this  section,  including,  in  the  case  of 
acquisitions  from  third  parties  (includ¬ 
ing  tender  offers) ,  the  issuer  whose  vot¬ 
ing  securities  are  sought  to  be  acquired, 
and  in  addition,  in  the  case  of  joint  ven¬ 
tures.  all  other  acquiring  persons, 
whether  or  not  filing  notification.  The 
request  shall  be  served  upon  such  per¬ 
sons  at  their  principal  executive  offices, 
and  the  affidavit  shall  list  all  such  per¬ 
sons  and  the  address  at  which  each  was 
served. 

A  request  for  termination  of  the  waiting 
period  and  its  accompanying  affidavit 
may  be  filed  with  the  notification  or  at 
any  time  during  the  waiting  period. 


(b)  In  any  case  in  which  the  Federal 
Trade  Commission  and  Assistant  At¬ 
torney  General  authorize  the  termina¬ 
tion  of  the  waiting  period  before  its  ex¬ 
piration  date,  the  Federal  Trade  Com¬ 
mission  and  Assistant  Attorney  General, 
or  their  designee,  shall : 

(1)  As  promptly  as  possible  so  notify 
by  telephone  each  individual  identified 
pursuant  to  §  803.20(b)  (2)  (B) ; 

(2)  Confirm  in  writing  notice  of  such 
terimnation  to  each  person  listed  in  the 
affidavit  required  by  paragraph  (a)  (2) 
of  this  section,  at  the  address  listed  in 
the  affidavit;  and 

(3)  Publish  a  notice  in  the  Federal 
Register  in  accordance  with  subsection 

(b) (2). 

The  termination  of  the  waiting  period 
shall  be  effective  as  to  each  acquiring 
person  upon  communication  by  tele¬ 
phone  pursuant  to  subparagraph  (1)  of 
this  paragraph. 

§  803.20  Requests  for  additional  infor¬ 
mation  or  documentary  material. 

(a)  Persons  subject  to  request.  Pur¬ 
suant  to  subsection  (e)(1),  the  submis¬ 
sion  of  additional  information  or  doc¬ 
umentary  material  relevant  to  the 
acquisition  may  be  required  from  any 
person  filing  notification,  or  from  any 
officer,  director,  partner,  agent,  or  em¬ 
ployee  thereof,  or  from  more  than  one 
of  the  foregoing  if  so  required  by  the 
same  request. 

Example:  A  request  for  additional  Infor¬ 
mation  may  require  a  corporation  and.  In 
addition,  a  named  officer  or  employee  to 
provide  certain  Information  or  documents. 
If  both  the  corporation  and  the  officer  or  em¬ 
ployee  are  named  In  the  same  request. 

(b)  When  request  effective — (1)  Who 
may  require  submission.  A  person  filing 
notification,  or  an  officer,  director,  part¬ 
ner,  agent,  or  employee  thereof,  may  be 
required  to  submit  additional  informa¬ 
tion  or  documentary  material  with  re¬ 
spect  to  an  acquisition  by  the  Federal 
Trade  Commission  or  its  designee,  or  by 
the  Assistant  Attorney  General  or  his 
or  her  designee,  but  not  by  both. 

Example:  If  the  Federal  Trade  Commis¬ 
sion  Issues  a  request  for  additional  informa¬ 
tion  or  documentary  material  to  a  person, 
the  Assistant  Attorney  General  may  not 
thereafter  Issue  another  such  request  with 
respect  to  the  same  acquisition  to  that  per¬ 
son,  or  to  any  officer,  director,  partner,  agent, 
or  employee  of  that  person. 

(2)  When  request  effective:  Person.  A 
request  that  a  person  (other  than  a  na¬ 
tural  person)  submit  additional  infor¬ 
mation  or  documentary  material  shall 
be  effective — 

(i)  Upon  receipt  of  a  written  request, 
by  the  person  to  which  the  request  is 
directed,  within  the  original  thirty-day 
(or,  in  the  case  of  cash  tender  offers, 
fifteen -day)  waiting  period;  or 

(ii)  When  communicated  in  person, 
or  by  telephone  and  a  written  request 
is  mailed,  within  the  original  thirty-day 
(or,  in  the  case  of  cash  tender  offers, 
fifteen-day)  waiting  period.  The  person 
filing  notification  shall  keep  a  delegated 
individual  reasonably  available  during 
normal  working  hours  throughout  the 


waiting  period  through  the  telephone 
number  supplied  on  the  certification 
page  of  the  Notification  and  Report 
Form.  A  request  for  additional  informa¬ 
tion  or  documentary  material  need  be 
communicated  only  to  that  individual. 

(3)  When  request  effective:  Individual. 
A  request  that  an  individual  submit  ad¬ 
ditional  information  or  documentary 
material  shall  be  effective  upon  receipt 
of  a  written  request  within  the  original 
thirty-day  (or,  in  the  case  of  cash  tender 
offers,  fifteen-day)  waiting  period.  The 
request  shall  be  served  upon  the  individ¬ 
ual  by  any  means  permitted  under  rule 
4(d)  of  the  Federal  Rules  of  Civil  Pro¬ 
cedure,  or  by  registered  or  certified  mail 
at  his  or  her  home  or  business  address. 

(c)  Waiting  period  extended.  (1) 
During  the  time  period  when  a  request 
for  additional  information  or  documen¬ 
tary  material  remains  outstanding  to 
any  person  other  than,  in  the  case  of  a 
tender  offer,  the  person  whose  voting 
securities  are  sought  to  be  acquired  (or 
any  officer,  director,  partner,  agent,  or 
employee  thereof),  the  waiting  period 
shall  remain  in  effect,  even  though  the 
original  thirty  days  (or,  in  the  case  of 
a  cash  tender  offer,  fifteen  days)  or 
more  may  have  elapsed  from  the  date 
of  receipt  of  the  original  notification. 

(2)  Pursuant  to  subsection  (e)(2),  a 
request  for  additional  information  or 
documentary  material  to  any  person 
other  than,  in  the  case  of  a  tender  offer, 
the  person  whose  voting  securities  are 
being  acquired  (or  any  officer,  director, 
partner,  agent,  or  employee  thereof) 
shall  in  every  instance  extend  the  wait¬ 
ing  period  for  an  additional  period  of 
twenty  (or,  in  the  case  of  cash  tender 
offers,  ten)  calendar  days  from  the  be¬ 
ginning  of  such  additional  waiting  pe¬ 
riod  pursuant  to  §  803.10(a)  (2). 

Example:  Assume  that  a  request  for  ad¬ 
ditional  Information  Is  Issued  to  a  person 
(In  a  transaction  other  than  a  tender  offer) 
on  the  twentieth  day  of  the  waiting  period, 
and  that  that  person  supplies  the  response 
to  the  request  fifteen  days  later.  The  wait¬ 
ing  period  remains  In  effect  from  the  thirty- 
first  to  the  thirty-fifth  day,  and  Is  extended 
twenty  days  beyond  the  thirty-fifth -day. 

(3)  If  more  than  one  request  for  ad¬ 
ditional  information  or  documentary 
material  has  been  issued  with  respect  to 
an  acquisition,  the  waiting  period  shall 
not  expirfe  until  the  latest  date  to  which 
it  is  extended  under  subparagraph  (2) 
of  this  paragraph. 

Example:  In  the  example  to  subparagraph 
(c)(2).  If  a  request  for  additional  Informa¬ 
tion  had  also  been  Issued  to  another  person 
filing  notification,  and  If  that  person  did  not 
supply  the  additional  Information  until  the 
thirty-eighth  day,  then  the  waiting  period 
would  be  extended  for  twenty  days  beyond 
the  thirty-eighth  day. 

(4)  Pursuant  to  subsection  (d)  (2)  (C) , 
any  extension  of  the  waiting  period  pur¬ 
suant  to  this  paragraph  may  be  termi¬ 
nated  by  the  Federal  Trade  Commission 
or  Assistant  Attorney  General,  which¬ 
ever  required  the  submission  of  addi¬ 
tional  information  or  documentary 
material,  or  by  the  designee  of  which¬ 
ever  required  the  submission,  in  the 
manner  prescribed  by  §  803.11. 


FEDERAL  REGISTER,  VOL  42,  NO.  147 — MONDAY,  AUGUST  1,  1977 


39058 


PROPOSED  RULES 


(d)  Request  for  clarification.  No  re¬ 
quest  for  clarification  or  amplification 
of  any  response  to  any  item  on  the  Noti¬ 
fication  and  Report  Form,  whether  com¬ 
municated  in  writing,  in  person,  or  by 
telephone,  shall  be  considered  a  request 
for  additional  information  or  documen¬ 
tary  material  within  the  meaning  of 
subsection  (e),  unless  specifically  so 
identified  and  transmitted  in  accordance 
with  this  rule. 


§  803.30  Formal  interpretations  of  re¬ 
quirements  under  this  section. 

Formal  interpretations  as  to  the  ob¬ 
ligations  under  this  section  of,  or  appli¬ 
cation  of  these  rules  to,  any  party  to 
or  participant  in  an  acquisition,  or  to 
the  acquisition  itself,  may  be  obtained 
upon  application  to  the  Federal  Trade 
Commission.  The  application  shall  be 
made  by  submission  to  the  offices  desig¬ 
nated  in  S  803.10(a),  and  shall  state  the 


reasons  why  the  requirements  of  this 
section  are  or  may  be  applicable  and 
state  the  question  or  questions  that  the 
applicant  Wishes  resolved.  The  Federal 
Trade  Commission,  with  the  concurrence 
of  the  Assistant  Attorney  General,  may 
inform  the  applicant  of  its  views  as  to 
the  questions  raised  and  publish  a  sum¬ 
mary  thereof  in  the  Federal  Register, 
or  may  decline  to  render  a  formal 
interpretation. 
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PROPOSED  RULES 


The  Federal  Trade  Commission  and 
the  Assistant  Attorney  General  invite 
and  encourage  the  filing  of  written  com¬ 
ments  upon  the  proposed  notification 
form  and  proposed  rules  in  order  to 
assure  that  the  final  versions  thereof 
will  satisfy  the  law  enforcement  con¬ 
cerns  of  the  two  agencies  while,  at  the 
same  time,  not  being  unduly  cumbersome 
or  burdensome.  Written  comments  on 
the  proposal  by  an  interested  person 
could  carry  the  subject  “Title  n — Pre¬ 
merger  Notification.”  Written  comments 
should  be  submitted  to  both  addresses 
listed  at  the  beginning  of  this  notice. 
All  written  comments  received  on  or 
before  August  31,  1977,  will  be  con¬ 
sidered.  Comments  and  other  written 


materials  with  respect  to  the  proposed 
notification  form  and  proposed  rules 
will  be  available  for  examination  by  in¬ 
terested  persons  in  Room  130  of  the 
Public  Reference  Branch,  Federal  Trade 
Commission,  6th  Street  at  Pennsylvania 
Avenue  NW„  Washington,  D.C.,  and  will 
be  considered  by  the  Federal  Trade  Com¬ 
mission  and  the  Assistant  Attorney  Gen¬ 
eral  in  the  Commission’s  determination 
(with  the  concurrence  of  the  Assistant 
Attorney  General)  to  issue  a  final  ver¬ 
sion  of  the  notification  form  and  rules. 
All  interested  persons  are  urged  to  ex¬ 
press.  their  approval  or  disapproval  of 
the  proposed  notification  form  and  pro¬ 
posed  rules,  or  to  recommend  specific 
revisions,  and  to  give  a  full  statement 


of  their  views  thereon.  Comments  pre¬ 
viously  submitted  in  response  to  the 
proposed  rules  published  in  the  Federal 
Register  of  December  20,  1976,  will  be 
considered  by  the  Commission  and  the 
Assistant  Attorney  General  in  connec¬ 
tion  with  the  promulgation  of  final  rules. 
Thus  the  content  of  these  earlier  com¬ 
ments  need  not  be  repeated  or  resub¬ 
mitted. 

Issued  July  25, 1977. 

By  the  direction  of  the  Commission. 

Carol  M.  Thomas, 
Secretary. 
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